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Court of Appeals of the District of Columbia. 

| 

- 

No. 3409. 

Frank H. Walker et al., Appellants, 

vs. 

Cornelius Ford et al. 

j 

a Supreme Court of the District of Columbia. 

At Law. No. 52819. 

Frank H. Walker and Frank E. Smith, plaintiffs, 

vs. 

I 

. ! 

Cornelius Ford, Henry T. Brian, J. L. Alverson, Defendants. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the,above entitled cause,” to wit: 

1 Declaration in Ejectment. 

Filed Julv 10. 1915. 
v 

In the Supreme Court of the District of Columbia. 

At Law. No. 58219. j 

i 

Frank H. Walker and Frank E. Smith, Plaintiffs, 

vs. 

Cornelius Ford, Henry T. Brian, J. L. A lverson, Defendants. 

1. The plaintiffs, Frank H. Walker and Frank E. Smith, sue the 
defendants, Cornelius Ford, Henry T. Brian, and J. L. Alverson, to 
recover possession of the eastern four feet eleven inches (4.11) of land 
for the full depth of lots seventy-five (75) and seventy-six (76) in 

1—3409a 
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George H. B. White’s subdivision of original lot eighteen (18) 
(W. B. M. 105) in square six hundred and twentyifour (624) in the 
city of Washington, District of Columbia, beginning at a point on G 
Street, Northwest, in or on the building line, four feet eleven inches 
(4.11) from the westerly wall of the Government Printing Office and 
running northerly at right angles from G Street a distance of one 
hundred and seventy-five and twenty-five hundredths feet (175.25) 
to the building line on or in Jackson Alley, thence at right angles 
easterly on said line in Jackson Alley a distance of four feet eleven 
inches (4.11) to the westerly wall of said Government Printing Office, 
thence at right angles with and along said last mentioned line south¬ 
erly a distance of one hundred and seventy-five and twenty-five 

2 hundredths feet (175.25) to G Street, thence at right angles 
with the building line on G Street westerly along said line a 
distance of four feet eleven inches (4.11) to the point of be¬ 
ginning and also to recover possession of said lots seventy-five (75) 
and seventy-six (76) and parts of lot nineteen (19) being of sub lot 
nineteen (19) the ca<t seventeen and fifty hundredths (17.50) feet 
and of sub lot nineteen (19) the next east twenty-five feet (25) in 
which said described premises the plaintiffs claim a fee simple title 
and of which they were lawfully possessed, to wit: on the first day of 
July A. D. 1913. and while the plaintiffs were so possessed the de¬ 
fendants entered wrongfully into the possession of the same and with¬ 
holds the possession thereof from the plaintiffs and are now wrong¬ 
fully exercising acts of ownership thereof. 

.And the plaintiffs demand the possession of said piece or parcel of 
ground with the improvements thereon and the appurtenances 
thereto, besides costs. 

2. The plaintiffs, Frank PI. Walker and Frank E. Smith, further 
sue the defendants, Cornelius Ford. Henry T. Brian, and J. L. Alver- 
son. for money payable by the defendants, for that the defendants 
having as aforesaid, wrongfully entered into possession of the afore¬ 
said premises whilst the plaintiffs were possessed of the same, have 
from the day and date aforesaid wrongfully taken and received and 
do still continue to take and receive the rents, issues and profits 
thereof, and to use and occupy and enjoy the said premises to the 
damage, for the use and occupancy thereof and damages and waste 
and injury thereto, of the plaintiffs in the sum of sixtv-five thousand 
dollars ($65,000). 

AA'herefore the plaintiffs claim damages in the sum of sixty- 

3 five thousand dollars ($65,000), besides costs. 

R. T. STRICKLAND, 
Attorney for the Plaintiffs. 


Dated Julv 10th, A. D. 1915. 

V ' 
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I 

Plea to the Jurisdiction. ]• 

Filed August 5,1915. ! 

i 

sje * * * * * j * 

The defendants, Cornelius Ford, Henry T. Brian]and John L. 
A1 verson, say that this Court ought not to take, nor will take, cog¬ 
nizance of the plaintiffs’ action aforesaid, because they, jthe said Ford, 
Brian and Alverson, say that they are respectively, the Public Printer, 
the Deputy Public Printer, and the Chief Clerk of the Government 
Printing Office of the United States and officers thereof j and that long 
before the filing of plaintiffs’ declaration herein, to wit], on February 
19, 1915, the said Frank H. Walker and the said Frank E. Smith, 
plaintiffs in this cause, filed in the Court of Claims jof the United 
States a petition, verified by the several oaths of the said Walker and 
the said Smith as petitioners, against the United States; as defendant, 
wherein said plaintiffs alleged, among other things, that the Govern¬ 
ment of the United States of America, having acquired in Square 624 
in the City of Washington, District of Columbia, a lairge amount of 
land extending along the north side of G Street 408 feet to and in¬ 
cluding Lot No. 88, fronting on G Street 24 feet, and I Lot 84, in the 
rear of Lot 83, fronting on Jackson Alley 24 feet, which lots 

4 adjoin and have the same depth as Lots 75 and 76, owned by 
said petitioners, the result of which was that the United States 

and said petitioners became adjoining or abutting owners for the full 
length of said lots, to wit, 175.25 feet, running north] from G Street 
to Jackson Alley, constructed, pursuant to an act of Congress approved 
March 3, 1899, and under the direction of Brig. Gen, John M. Wil¬ 
son, Chief of Engineers, U. S. Army, a 7-story basement and attic 
building, for the use of the Government Printing Office, facing 175.3 
feet on North Capitol Street and 408 feet on G Street, and also a 
2-storv building for boilers, power plant and machinery in the rear 
of said 7-story building, the boilers, furnaces and coal and ash bins 
being placed in that part of said new Printing Office b;uilding erected 
on parts of said Lots 83 and 84, which adjoins said petitioners’ Lots 
75 and 76; that, to construct the proposed unusual heavy west wall or 
walls of said buildings along the line of the land of said petitioners 
(lots 75 and 76) and that of the United States (lots 83 and 84), it 
was found necessary, on account of their great weight and the charac¬ 
ter of the soil upon which the foundation should rest, to construct 
unusually wide or large concrete bases, footings or foundations, a por¬ 
tion of which projects over the party line and rests on! and in the soil 
of Lots 75 and 76, the property of said petitioners, to]the extent of 4 
feet 11 inches between G Street and Jackson Aliev, and that said con- 

sj * I 

Crete bases, footings or foundations were composed of] two deposits of 
concrete, the lower one encroaching 4 feet 11 inches in width on said 
petitioners’ land, is 3.1 feet from top to bottom thick knd 175.25 feet 
long, occupying 862 square feet and 2.657 cubic feet, and the 

5 other, resting on top of the lower stratum, isj 1.10 wide, 3.5 
from top to bottom and 175.25 long occupying 1,124.2 cubic 
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feet; that along the edge of the first stratum of concrete the Govern¬ 
ment of the United States laid an S-inch terra cotta drain for the 
benefit of and connected with the main line located in the said Gov¬ 
ernment Printing Office, which drain is for the use of said Printing 
Office, and that this terra cotta pipe and drain is also an additional 
taking of the private property of said petitioners for public use with¬ 
out compensation; that, for the placing of said concrete bases, footings 
or foundations, large excavations not less than 19 feet in depth for 
the full length of the party line were made under said petitioners’ 
laundry building, extending thereunder from 8 to 10 feet all along 
the division line; that said concrete bases, footings or foundations so 
placed on the property of said petitioners had so remained since com¬ 
pletion of said building until the day of the filing of said petition; 
that, at the time said concrete bases, foundations or footings were 
being constructed in part on the land of said petitioners, the peti¬ 
tioner, Walker, made protest to F. W. Palmer, Public Printer, and 
Lieut. J. S. Sewell, Corps of Engineers, U. S. A., in charge of the 
construction of the Printing Office buildings, and called to the atten¬ 
tion of said persons and other employees, agents or contractors of the 
Government that they were appropriating to the use of the United 
States, for said concrete bases, footings or foundations, the property of 
said petitioners without any legal right or claim of title, or compensa¬ 
tion for so doing, but that said petitioner, Walker, was assured bv the 
persons mentioned that they did not claim title to any part of 

6 lots 75 and 76 belonging to said petitioners, but that it was 
their purpose, and particularly the purpose of F. W. Palmer, 

Public Printer, to cause the Government to acquire said lots upon 
which said concrete bases, footings or foundations rested and make 
payment therefor, and that said petitioner, Walker, was requested by 
said Palmer, Public Printer, and said others, not to raise any objec¬ 
tions at the time said concrete bases, footings or foundations were 
being placed upon the land of said petitioners, in consequence of 
which, and believing the statements made to him, said petitioners, 
(nor said Walker) did not act to prevent the taking and using of said 
petitioners' property for said purpose mentioned, having confidence 
in the sincerity and honesty of the parties to keep their promises, and 
that under the circumstances just before set out. said petitioner, 
Walker, permitted said concrete bases, footings or foundations to be 
placed on the property of said petitioners and they have so remained 
on the land of said petitioners since the completion of said building, 
which was delivered to the Public Printer for use and occupancy May 
27, 1904; that, when completed, the said west wall of said Printing 
Office further encroached over said Lots 75 and 76, owned by said 
petitioners, with its stone courses and trimmings, and particularly at 
or near the top. from two to three feet with a terra-cotta cornice; that 
the employees of said Printing Office and of the United States in¬ 
stalled and operated in that part of said Printing Office adjoining 
petitioners’ building large furnaces and boilers and also unusually 
heavy machinery which produced such excessive vibrations in the 
adjoining building as to render it useless to said petitioners 

7 for business purposes; that for the construction of said west 
wall, excavations were made under the concrete floor of peti- 
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tioners 7 building and the foundations of the same removed and, in 
the attempted restoration thereof, petitioners' wall cracked and there¬ 
after sagged or settled several inches and so remained, and the land 
under the concrete floor of petitioners’ building shrunk or settled 
down beneath the same from 10 to 15 inches, leaving the concrete 
floor unsupported and in a dangerous condition; that operation of 
said building as a Government Printing Office caused the materials 
laundered by said petitioners in said building to be sbiled from coal 
dust and dirt-, made by the employees of the United States in handling 
and using coal for the large furnaces in that portion cif said Printing 
Office building adjoining the laundry of said petitioners; that, in 
consequence of the acts alleged, petitioners were fojrced to remove 
their business from their said building and to abandon said lots 75 
and 76 and the adjoining property, being part of lot |19, including a 
private alley 3 feet 6 inches wide, used in connection with lots 75 and 
76, constituting a parcel of land measuring 44 feet on|G Street with a 
depth, for part of that width, of 175.25 feet to Jackson Alley, where¬ 
upon together said lots front 69 feet, containing in all 9,483 square 
feet; by reason of all which the said Walker and the said Smith, in and 
by their said petition, alleged and claimed that the Ignited States, its 
officers and employees had taken and used since 1901, a strip of said 
petitioners 7 land 4.11 feet wide and 175.25 feet long;| had taken and 
used since 1901 the property of the plaintiffs for ajn 8-inch terra¬ 
cotta pipe and drain without compensation o| authorization; 

8 had, by defective construction of said petitioners 7 foundation 
and vibration, caused said petitioners building to settle down 

from its proper level, the walls to crack and floors to!sag; had, prior 
to the filing of said petition, caused and were then causing, by the 
use of ponderous machinery, excessive vibrations to Said petitioners 7 
building to the extent that the floors trembled arid the windows 
rattled: had, through improper filling, caused the earth to settle from 
beneath the under side of the concrete floor of said petitioners' build¬ 
ing, to the extent of 10 to 15 inches, thereby damaging the said floor 
and .building, causing said floor to sink in places and the interior 
wood-work or partitions to be displaced; had, prior|to the filing of 
said petition damaged and were then damaging said petitioners 7 prop¬ 
erty by the handling of soft and hard coal and the aslji dirt therefrom 
causing the coal and ash dust to settle in and about thje said property; 
and said petitioners, in and by their said petition, glleged that, by 
reason of the premises, they claimed and were entitle^ to a judgment 
against the United States for the fair market value of lots 75 and 76 
and improvements thereon, or $35,000, and the fair market value of 
part of lot 19 and said private alley, or $5,000, all of which by the 
record thereof in the said Court of Claims remainingj more fully and 

at large appears; ! 

And these defendants say that the land and premises described 
in said petition as a strip of said petitioners land 4.11 feet wide 
and 175.25 feet long, in lots 75 and 76, in Square 604, in the City 
of Washington, District of Columbia, for the alleged taking and 
appropriation of which the said petitioners claimed the fair 

9 market value thereof from the United States as aforesaid, 
is the same identical land and premises claimed and sought 
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to be recovered in plaintiffs' declaration in this cause and described 
therein as the eastern four feet eleven inches (4.11) of land for 
the full depth of lots seventy-five (75) and seventy-six (70) in 
George H. B. White's subdivision of original lot eighteen (18) (W. 
B. M. 105) in square six-hundred and twenty-four (624) in the 
City of Washington, District of Columbia, beginning at a point 
on G Street, Northwest, in or on the building line, four feet eleven 
inches (4.11) from the westerly wall of the Government Printing 
Office and running northerly at right angles from G Street a dis¬ 
tance of one hundred and seventy-five and twenty-five hundredths 
feet (175.25) to : the building line on or in Jackson Alley, thence 
at right angles easterly on said line in Jackson Alley a distance 
of four feet eleven inches (4.11) to the westerly wall of said Gov¬ 
ernment Printing Office, thence at right angles with and along 
said last mentioned line southerly a distance of one hundred and 
seventy-five and twenty-five hundredths feet (175.25) to G Street, 
thence at right angles with the building line on G Street westerly 
along said line a distance of four feet eleven inches (4.11) to the' 
point of beginning and not other and different land; and that the 
property described in- said petition as lots 75 and 76 and a part 
of lot 19 and said private alley and improvements thereon, for 
the alleged taking and appropriation of which said petitioners 
claimed the fair market value thereof from the United States is 
the same identical property claimed and sought to be re- 
10 covered in plaintiffs' declaration in this cause and described 
therein as lots 75 and 76 and parts of Lot 19, being of sub¬ 
lot nineteen (19) the east seventeen and fifty hundredths feet 
(17.50) and of sub-lot nineteen (19) the next east twenty-five feet 
(25) and not other and different property; and that the supposed 
taking and appropriation of said described parcels of land and prem¬ 
ises, for which the market value of the same is claimed and sought 
to be recovered from the United States in said petition, is the same 
supposed taking and appropriation whereof plaintiffs complain in 
their declaration in this cause as an ouster and ejectment of them 
from the said land and premises and as the exercise of acts of 
ownership thereof by these defendants who, save in their respective 
official capacities as the Public Printer. Deputy Printer, and Chief 
Clerk of the Government Printing Office of the United States and 
officers thereof, as aforesaid, are not in any wise concerned with 
the said land or premises, and claim no right, title, interest or es¬ 
tate in the same, nor, save in such capacities, have they any pos¬ 
session, or custody or control of the said west wall of the said 
Government Printing Office, or the foundations thereof, or of the 
operations of the machinery therein, and any acts of whom, in re¬ 
lation to the same are not their personal acts but, of necessity, acts 
done only for, and on behalf of. and as agents of the United States 
of America in the exercise of the sovereign governmental powers 
in respect of land and premises possessed and held by it for a pub¬ 
lic purpose: and that plaintiffs' action of ejectment is brought 
against these defendants in respect of a certain supposed taking 
and appropriation of lands for the use of the United States, of 


1 


F. H. WALKER ET AL. VS. CORNELIUS FORD RT AL. 

11 which, and of the cause of said action, if any jplaintiffs have, 
by virtue of the act of Congress, known as the Judicial Code, 

as well as divers acts theretofore in force, the Court of Claims of 
the United States has jurisdiction and cognizance as of a claim 
founded on an implied contract by the United States to pay the 
value of the property so appropriated; and the sam6 is not within 
the cognizance and jurisdiction of this Court in which the United 
States has not consented to be sued. 

Wherefore, the said defendants say that this Court ought not to 
take, or will take, cognizance of the said action of ejectment against 
them brought here in this Court. 

CORNELIUS FORD. 
HENRY T. BRIAN. 
JOHN L. AL VERSON. 

I 

District of Columbia, ss: 

/ 

Henry T. Brian and John L. A1 verson, on oath, say that the 
foregoing plea by them interposed is true in substarjee and in fact 
to the best of their knowledge and belief. 

[seal.] EDWARD S. MOORES, 

Notary Public, D. C. 

j 

12 Plaintiffs' Demurrer to Defendants’ Plea to the Jurisdiction. 

Filed August 9, 1915. 

***** * j|C 

Now comes the plaintiffs by their attorney, and say that the plea 
of the defendants to the jurisdiction of the court jis bad in sub¬ 
stance. 

R. T. STRICKLAND, 
Attorney for Plaintiffs. 

Notice. 

Among the matters of law intended to be argued in support of 
the foregoing demurrer, are as follows: | 

1. That the Supreme Court of the District of Colombia has com¬ 
plete jurisdiction of this proceedings. 

2. Proceedings in Court of Claims. 

3. That there is no law which gives immunity to private per¬ 
sons or to officers or agents of the United States, a state, city, town 
or country in withholding the property of a citizen, even though 
such property is taken, held and used for public or other purposes, 
nor is immunity given to such persons for damaging or destroving 
property of a citizen. 

R. T. STRICKLAND, 

Attorney for the Plaintiffs. 
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Notice to Defendants. 

* * * . * * , * * 

Take notice that the Demurrer filed in this cause on the 9th 
day of August, A. D. 1915, will be for hearing on the 13th day 
of August, A. D. 1915. or as soon thereafter as same can 

13 be. heard. 

R. T. STRICKLAND, 
Attorney for the Plaintiffs . 

Supreme Court of the District of Columbia. 

Saturday. January 15, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

******* 

Upon consideration of the demurrer to the plea to the jurisdiction, 
it is considered that said demurrer be, and the same hereby is, 
sustained. 

Defendants’ Pleas. 

1 

Filed January 26, 1916. 

^ ^ 

'T* 

Now come the defendants, Cornelius Ford, Henry T. Brian, and 
John L. A1 verson, by Henry H. Glassie, their attorney, and for 
plea to the plaintiffs’ declaration, and each and every count thereof, 
say that they are not guilty in manner and form as by said plain¬ 
tiffs in said declaration alleged. 

(2) And for further plea to plaintiffs' said declaration, and 
each and every count thereof, the defendants say that the said 
plaintiffs ought not to be admitted to have or maintain this their 
suit of ejectment by them pleaded in this court, because they 

14 say that long prior to the filing of plaintiffs’ declaration 
herein, to wit, on February 19, 1915, the said Frank H. 

Walker and the said Frank E. Smith, plaintiffs in this cause, filed 
in the Court of Claims of the United States a petition, verified by 
the several oaths of the said Walker and the said Smith as peti¬ 
tioners, against the United States, as defendant, wherein said plain¬ 
tiffs alleged, among other things', that the Government of the United 
States of America, having acquired in Square 624, in the City of 
Washington, District of Columbia, certain land extending along the 
north side of G Street 408 feet to and including Lot No. 83, front¬ 
ing on G Street 24 feet, and Lot 84, in the rear thereof, fronting on 
Jackson Alley 24 feet, which lots adjoin and have the same depth 
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as Lots 75 and 76, owned by said petitioners, whereby the United 
States and said petitioners became adjoining or abutting owners for 
the full depth of said lots, to wit, 175.25 feet, commenced, pursuant 
to an act of Congress approved March 3, 1899, and in the same 
year, under the direction of Brig. Gen. John M. Wilson, Chief of 
Engineers, U. S. Army, the construction of a 7-story | basement and 
attic building, for the use of the Government Printing Office, facing 
175.3 feet on 'North Capitol Street and 408 feet on G Street, and 
also a 2-story building for boilers, power plant and; machinery in 
the rear of said 7-story building, the boilers, furnaces and coal and 
ash bins being placed in that part of said new Printing Office 
building erected on parts of said Lots 83 and 84, which adjoin 
said petitioners’ Lots 75 and 76; that, to construct the proposed 
unusual heavy west walls of said buildings along the line of the land 
of said petitioners (lots 75 and 76) and that of the United 

15 States (lots 83 and 84), it was found necessary, on account 
of their great weight and the character of the soil upon 

which the foundation should rest, to construct unusually wide or 
large concrete bases, footings or foundations, a portion of which 
projects over the party line and rests on and in thie soil of peti¬ 
tioners’ Lots 75 and 76 to the extent of 4 feet 11 inches between G 
Street and Jackson Alley, and that said bases, footings or founda¬ 
tions were composed of two deposits of concrete, the lower one, 
encroaching 4 feet 11 inches in width on petitioners’ land, is 
3.1 feet from top to bottom thick and 175.25 feet ldng, occupying 
862 square feet and 2,657 cubic feet, and the other, testing on top 
of the lower stratum, is 1.10 wide, 3.5 from top tjo bottom and 
175.25 long occupying 1,124.2 cubic feet; that along tjhe edge of the 
first stratum of concrete the Government of the United States laid 
an 8-inch terra cotta drain for the benefit of and Connected with 
the main line located in the said Government Pointing Office, 
which drain is for the use of said Printing Office,; and that this 
terra cotta pipe and drain is also an additional taking; of the private 
property of said petitioners for public use without compensation; 
that, for the placing of said concrete bases, footings or foundations, 
large excavations not less than 19 feet in depth for the full length 
of the party line were made under said petitioners’ laundry building, 
extending thereunder from 8 to 10 feet all along thej division line; 
that said concrete bases, footings or foundations so jplaeed on the 
property of said petitioners had so remained since completion of 
said building until the day of the filing of said petition: that, at 
the time said concrete bases, foundations or I footings were 

16 being constructed in part on the land of said jbetitioners, the 
petitioner, Walker, made protest to F. W. Palmer, Public 

Printer, and Lieut. J. S. Sewell, Corps of Engineers!, U. S. A., in 
charge of the construction of the Printing Office buildings, and 
called to the attention of said persons and other employees, agents 
or contractors of the Government that they were appropriating to 
the use of the United States, for said concrete bases, footings or 
foundations, the property of said petitioners without any legal 
right or claim of title, or compensation for so doing, but that said 
2—3409a 
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petitioner. Walker, was assured by the persons mentioned that they 
did not claim title to any part of Lots 75 and 76 belonging to said 
petitioners, but that it was their purpose, and particularly the pur¬ 
pose of F. W. Palmer. Public Printer, to cause the Government to 
acquire said lots'upon which said concrete bases, footings or founda¬ 
tions rested and make payment therefor, and that said petitioner, 
Walker, was requested by said Palmer, Public Printer, and said 
others, not to raise any objections at the time said concrete bases, 
footings or foundations were being placed upon the land of said 
petitioners, in consequence of which, and believing the statements 
made to him. said petitioners did not (nor did said Walker) act 
to prevent the taking and using of said petitioners' property for 
said purpose mentioned, having confidence in the sincerity and hon¬ 
esty of the parties to keep their promises, and that under the cir¬ 
cumstances just before set out, said petitioner. Walker, permitted 
said concrete bases, footings or foundations to be placed on the 
property of said petitioners and they have so remained on the land 
of said petitioners since the completion of said building, 

17 which was delivered to the Public Printer for use and occu¬ 
pancy May *27. 1004: that, when completed, the said west 

wall of said Printing Office further encroached over petitioners' said 
lots 75 and 76 with its stone courses and trimmings, and particularly 
at or near the top, from two to three feet with a terra-cotta cornice; 
that the employees of said Printing Office and of the United States 
installed and operated in that part of said Printing Office adjoining 
petitioners 7 building large furnaces and boilers and also unusually 
heavy machinery which produced such excessive vibrations in the 
adjoining building as to render it useless to said petitioners for busi¬ 
ness purposes: that for the construction of said west wall, excava¬ 
tions were made under the concrete floor of petitioners 7 building and 
the foundation of the same removed and, in the attempted restora¬ 
tion thereof, petitioners* wall cracked and thereafter sagged or set¬ 
tled several inches and so remained, and the land under the concrete 
floor of petitioners* building shrunk or settled down beneath the 
same from 10 to 15 inches, leaving the concrete floor unsupported 
and in a dangerous condition; that operation of said building as a 
Government Printing Office caused the materials laundered by said 
petitioners in said building to be soiled from coal dust and dirt, made 
by the employees of the United States in handling and using coal 
for the large furnaces in that portion of said Printin/ Office 
building adjoining the laundry of said petitioners; that, in conse¬ 
quence of the acts alleged, petitioners were forced to remove their 
business from their said building and to abandon said lots 75 and 
76 and the adjoining property, being part of lot 19, in- 

18 eluding a private alley 3 feet 6 inches wide, used in con¬ 
nection with lots 75 and 76, constituting a parcel of land 

measuring 44 feet on G Street with a depth, for part of that width, 
of 175.25 feet to Jackson Alley, whereon together said lots front 
69 feet, containing in all 9483 square feet; by reason of all which, 
the said Walker and the said Smith, in and bv their said petition, 
alleged and claimed that the United States, its officers and employees 
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had taken and used since 1901, a strip of said petitioners’ land 
4.11 feet wide and 175.25 feet long; had taken and used since 1901 
the property of the plaintiffs for an 8-ineh terra-cotta pipe and drain 
without compensation or authorization; had, by defective construc¬ 
tion of said petitioners’ foundation and vibration, caused said peti¬ 
tioners’ building to settle down from its proper level, the walls to 
crack and floors to sag; had, prior to the filing of said petition, caused 
and were then causing, by the use of ponderous machinery, ex¬ 
cessive vibrations to said petitioners’ building to the extent that the 
floors trembled and the windows rattled; had. through; improper fill¬ 
ing, caused the earth to settle from beneath the under side of the 
concrete floor of said petitioners’ building, to the extent of 10 to 
15 inches, thereby damaging the said floor and building, causing 
said floor to sink in places and the interior woodwork or partitions 
to be displaced; had, prior to the filing of said petition damaged and 
were then damaging said petitioners’ property by thie handling of 
soft and hard coal and the ash dirt therefrom causing the coal and 
ash dust to settle in and about the said property; and said peti¬ 
tioners, in and by their said petition, alleged that, by reason of the 
premises, they claimed and were entitled tc!> a judgment 

19 against the United States for the fair market value of lots 
75 and 76 and improvements thereon, or $35,000, and the 

fair market value of part of lot 19 and said private alley, or $5,000; 

And thereupon, such proceedings were had that thei said Court of 
Claims held and determined that the supposed cause o^ action in said 
petition stated, was one within the general jurisdiction of said Court 
but. the petition not having been brought within the statutory period 
of limitations of six years from the accrual thereof, jsuch cause of 
action was barred, and therefore, as a barred claim, the Court was 
without jurisdiction to entertain the same upon the said petition 
which was, therefore, afterwards, to wit, on the tenth day of May, 
1915, by the judgment of said Court dismissed, all of! which by the 
record thereof in the said Court of Claims remaining more fully and 
at large appears; 

And these defendants say that the land and premise's described in 
said petition as a strip of petitioners’ land 4.11 feet wide and 175.25 
feet long, in lots 75 and 76. in Square 624, in the City of Washing¬ 
ton, District of Columbia, for the alleged taking and! appropriation 
of which the said petitioners claimed the fair market value thereof 
from the United States as aforesaid, is the same identical land and 
premises claimed and sought to be recovered in plaintiffs’ declara¬ 
tion in this cause as the eastern four feet eleven inches |(4.11) of land 
for the full depth of lots seventy-five (75) and sevenjty-six (76) in 
George H. B. White’s subdivision of original lot eighteen (18) 
(W. B. M. 105) in sqirare six hundred and twenty-four (624) in the 
City of Washington, District of Columbia, and therein more 

20 fullv described bv metes and bounds, and not : other and dif- 
ferent land; and that the property described in said petition 

as lots 75 and 76 and a part of lot 19 and said private alley and im¬ 
provements thereon, for the alleged taking and appropriation of 
which said petitioners claimed the fair market value thereof from 


12 


F. H. WALKER ET AL. VS. CORNELIUS FORD ET AL. 


the United States is the same identical land and premises claimed 
and sought to be recovered in plaintiffs’ declaration in this cause 
and described therein as lots 75 and 76 and parts of Lot 19, being 
of sub-lot nineteen (19) the east seventeen and fifty-hundredths feet 
(17.50) and of sub-lot nineteen (19) the next east twenty-five feet 
(25) and not other and different land; and that the supposed taking, 
ouster and appropriation of said described parcels of land and prem¬ 
ises, for which the market value of the same is claimed and sought 
to be recovered from the United States in said petition, is the same 
supposed taking, ouster and appropriation whereof plaintiffs com¬ 
plain in their declaration in this cause against these defendants who 
are respectively, the Public Printer. Deputy Public Printer, and 
Chief Clerk of the Government Printing Offiee of the United States 
and officers thereof, and save in their respective official capacities are 
not in any wise concerned with the said land or premises, and claim 
no right, title, interest or estate in the same, nor, save in such capaci¬ 
ties, have they any possession, or custody or control of the said west 
wall of the said Government Printing Office, or the foundations 
thereof, or of the operations of the machinery therein, and any acts 
of whom in relation to the same are not their personal acts but, of 
necessitv acts done onlv for. and on behalf of. and as agents 
21 of the United States of America in the exercise of the sovereign 
governmental powers in respect of land and premises pos¬ 
sessed and held for by it for a public purpose. 

Wherefore, these defendants sav that before the institution of this 
suit, the plaintiffs, upon the allegations of their own petition, elected 
to treat the said supposed taking, ouster and appropriation of the 
land and premises herein claimed, as a taking of the same by the 
United States for public purposes and to claim, as upon an implied 
contract, the value thereof from the United States, which claim, so 
elected to be made, being barred by the statute of limitations and so 
adjudged, the said petitioners are estopped, and will not now be heard, 
to claim the same identical land and premises in ejectment against 
these defendants. 

And these defendants pray judgment if the said plaintiffs shall be 
admitted to plead their said suit or plea of ejectment herein. 

HENRY H. GLASSIE, 
Attorney for the Defendants. 


Joinder of Issue. 

Filed Februarv 28.1916. 

V / 

* * * * * * * 


Plaintiff- joins issue on the defendants’ last plea filed herein. 

R. T. STRICKLAND, 
Attorney for the Plaintiffs. 
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Suggestion of Death of One of the Parties Defendant. 

| 

Filed December 31. 1917. 


I 

Now come the defendants. Cornelius Ford and John L. Alverson, 
and suggest upon the record of the above-entitled cause the death of 
the defendant. Henry T. Brian, who departed this life on the 18th 
day of December. 1917. 

HENRY II. GLASSTE. 

Memorandum. 

December 10, 1919.—Verdict for defendants. 

Supreme Court of the District of Columbia. 

Fridav. December 19. 1919. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 


Upon consideration of the motion of plaintiffs filefl herein for a 
new trial, it is ordered that said motion be, and the same hereby is 
overruled, and judgment on verdict is ordered. 

Wherefore it is considered that the plaintiffs herein take nothing 
by this action, and that defendants go hence without day. be 
23 for nothing held, and recover of plaintiffs thd costs of their 
defense, to be taxed by the Clerk, and have execution thereof. 

From the foregoing judgment, the plaintiffs Frank H. Walker and 
Frank E. Smith by their Attorney, in open Court, note an appeal to 
the Court of Appeals of the District of Columbia, and the penalty of a 
bond for costs on said appeal is hereby fixed in the suijn of One hun¬ 
dred dollars ($100). ' j 

Memorandum. 

I 

January 9, 1920.—Appeal bond approved and filed. 

January 30, 1920.-»-Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, April 27, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 


The Court having this day signed the Bill of Exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 
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24 Assignment of Errors. _ 

v. . • • • 

* t 

Filed May 24, 1920. 

Sjc * 5jc 5|c * Sje 5jc 

1. The court erred in not directing the jury to render a verdict for 
the plaintiffs. 

2. The court erred in not submitting the issues and evidence to the 
jury. 

3. The court erred in granting the defendants' motion to direct 
the jury to return a verdict for the defendants. 

4. The court erred in directing the jury to render a verdict for the 
defendants. 

5. The court erred in entering judgment for the defendants. 

REEVES T. STRICKLAND. 

Attorney for Plaintiffs (Appellants). 


•s 

A 


4 

◄ 


<1 

1 


Appellants' Designation of Record. 

Filed May 24. 1920. 

* * * * * * * 

The Clerk of ; the Court will please include in the transcript of the 
record on appeal in the above-entitled cause the following: 

1. Declaration, 

2. Plea to the general issue, 

3. Joinder in issue, 

4. Verdict. 

25 5. Judgment, 

6. Notation of appeal. 

7. Memorandum of appeal bond approved, 

8. Memorandum of bill of exceptions approved April 27, 1920. 

9. Assignment of Errors, 

10. The designation of the record. 

REEVES T. STRICKLAND, 
Attorney for the Plaintiffs (Appellants). 


Appellees’ Designation of Record. 

Filed Mav 28, 1920. 

%J 

* * * * * * * 1 

In addition to the papers included by the appellants in their desig¬ 
nation for the record on appeal, the Clerk will please include in the 
Transcript of Record the following: 

1. Defendants’ plea to the jurisdiction. i 

2. Plaintiffs’ demurrer to the plea to the jurisdiction. y 
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3. The order sustaining demurrer. f 

4. Defendants’ second plea. 

HENRY H. GLASSIE, 
Attorney for Defendant*. 

26 Supreme Court of the District of Columbia; 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copies Of which are 
made part of this transcript, in cause No. 58219 at Law. wherein 
Frank Id. Walker and Frank E. Smith are Plaintiffs ajnd Cornelius 
Ford et al. are Defendants, as the same remains upon j the files and 
of record in said Court. | 

In testimony whereof. I hereunto subscribe mv nalme and affix 
the seal of said Court, at the City of Washington, in jsaid District, 
this 7th day of June, 1920. 


[Seal Supreme Court of the District of Columbia,] 

MORGAN H. BEACH, 

Clerk. 


E. W. 


27 Bill of Exceptions. | 

j 

Filed —, 1920. ' J 

• I 

In the Supreme Court of the District of Columbia. 


At Law. No. 58219. 


Frank H. Walker and Frank E. Smith, Plaintiffs, 

i 

vs. ! • 

Cornelius Ford, Henry T. Brian, and J. L. Al verson. Defendants. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Hitz and a jury on Monday, December 8. 1919, 
Reeves T. Strickland, Esquire, appearing oh behalf of the plaintiffs 
and Henry H. Classic, Esquire, appearing for the defendants. 

And thereupon the plaintiffs to maintain the issues on their part 
joined called as a witness William S. McCarthy, who testified as 

follows: | 

, | 

That lie is a resident of Washington engaged in the real estate 
business in said City for thirty-five years; that he was acquainted with 
plaintiffs, Frank H. Walker and Frank E. Smith and with the Yale 
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Laundry building on G Street between First and North Capitol 
Streets, adjacent to the Government Printing Office; that Mr. Walker 
bought the property through the R. O. Holtzman Company with 
which witness was connected. 

Q. Have you had occasion to examine into the title to the property 
Owned by Mr. Walker and* Mr. Smith? A. I had the abstract of 
title to it. 

The Witness: “I have been paying taxes for him.” 

Q. What do you know about the title to this property 

28 generally. A. As I say, the property was bought through 
Holtzman Company and 1 was connected with the Holtzman 

Company. Mr. Walker and Mr. Smith bought the property; that 
witness did not remember the square lot or square number but that 
the propertv is numbered 43 G Street and immediately adjoins the 
Printing Office on the west, between G and H Streets and runs back 
to Jackson Alley, 175 feet fronting on G Street ; that plaintiffs had 
not borrowed any money on the property; that witness had not paid 
the taxes for him for seven or eight years; that witness was at the 
laundry building in 1914, when excavations were made to determine 
how far the foundation was over on Mr. Walker's property, accom¬ 
panied by Mr. Parsons and Mr. Gaskins, who are now dead, and 
Mr. Nolan who is present, that Nolan was having excavations made 
by his laborers, who dug a hole about twenty feet deep down along¬ 
side the building inside Mr. Walker's laundry building, that witness 
went down into the hole with Mr. Parsons and found a concrete 
foundation, concrete and brick, with a terra cotta drain pipe. 

Q. Do vou know to whom those foundations belong, whether they 
belong to” the laundrv building or some other building? A. The 
wall of the Printing Office, and also the wall of the laundry, is on the 
same foundation, and the foundation projects over on the Yale 
Laundry property four feet, eleven inches. 

On cross-examination witness stated that he saw the distance of 
4 feet 11 inches measured down in the hole by Mr. Parsons, but wit¬ 
ness did not himself know where the party line was. That Mr. Par¬ 
sons measured from the face of the wail, the only wall there that 
witness knew of. that is, from the face of Mr. Walker’s laundry wall 
over to the west to the end of the foundation. That witness did not 
make any measurements himself but that the results were told 

29 to him by Mr. Parsons, who said it was 4 feet 11 inches. But 
no measurements were made anywhere else, except in that 

trench which was about 8 or 10 feet long, and was excavated in the 
front part of the laundry building beginning about 18 feet back from 

the front wall. ... . 

On redirect examination witness stated he saw on the foundations 

a terra cotta drain pipe. 

And whereupon the plaintiffs to maintain the issues called as a 
witness: 

Walter D. Nolan, who testified that he had been a master 
plumber for twenty-five or thirty years in Washington, and in con- 
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nection with plumbing work made excavations for sewers and water 
mains and encountered foundations; that he was acquainted with 
the Yale Laundry building adjacent to the Government Printing 
Office facing on G Street, Northwest, and was employed by McCarthy 
to have some laborers go down there and make some excavations; 
that an excavation was made in that building, digging a hole about 
twenty feet deep and ten or fifteen feet long and four or five feet 
wide; that he went down in said Hole to the bottom and found a con¬ 
crete foundation projecting over on the laundry property; that he 
measured the projection of the foundation at the bottom in connec¬ 
tion with the upper wall and that he did not remember the exact 
figures but it was around four or five feet or something of that kind; 
that there were present at the time of measuring .Tarries L. Parsons, 
who constructed the Municipal Building, and Mr. Gaskins, a general 
contractor; that there was a terra cotta drain to the server in G Street 
which measured eight to ten inches; that the brick laundry wall did 
not extend down more than two or three feet; then tjiey struck the 
concrete on which the brick wall rested; that the purpose of the 
terra cotta subsoil drain was to witness’s mind to keep the water out 
of the Government Printing Office, which water would be also under 
the Laundry; that witness had never been at the building 
30 prior to 1914 and did not know anything about how long the 
foundation had been there, and that he inferred the founda¬ 
tion was put there when the big building was put there; that Mr. 
Walker could not construct a cellar under his laundry to its full 
depth on account of the foundation projection; that McCarthy told 
witness that he wanted him to find out if this wall projected on this 
propertv as he proposed to take action against the Government if it 
did. “ ; 

Whereupon the plaintiffs in their behalf put in evidence a book 
published by the United States entitled “Appendix to the report of 
the Chief of Engineers of the United States Army, to accompany the 
annual report for 1904. Vol. 8, Chief of Engineers, part 4,” where¬ 
upon counsel for the plaintiffs, reading from pages 3827 and 3828 
of said publication, read into the record under the heading “Miscel¬ 
laneous Works, AAA, No. 22, New Building for Government Print¬ 
ing Office; Officer in charge. Captain John S. Sewell, Corps of Engi¬ 
neers,” as follows: 

“In the case of the Yale Laundry building at the west end of the 
site, the conditions were similar but worse, and the laundry build¬ 
ing had to be supported so as not to interrupt the wprk carried on 
inside. The photographs marked 22 and 26 show the conditions 
here at different stages. 

The first floor of the laundry building was of concrete, resting on 
the earth. The first step was to drive some small openings under 
this floor, almost to the far side of the building. Into these were 
inserted some long 12 by 12 inch timbers for needles. ;At their outer 
ends these timbers were supported on 8 by 8 inch uprights resting 
on mud sills at the level of the new foundations. These mud sills 
were placed in the bottom of excavations that had been made with 
3—3409a 
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solid sheeting, so os not to allow any movement of sand from under 
the laundry. Having gotten the needles in place, the earth was cut 
awav from under 1 lie concrete lloor of the laundrv a little at a time, 
and heavy planks resting on the needles were inserted, so as to carry 
the concrete door and its superimposed loads. Wedges were driven 
where necessary to give the concrete a bearing on the planks. The 
inner ends of the needles simply rested on the earth. Their outer 
ends were jacked up and wedged on top of the uprights until it was 
certain that they were carrying the weights. These were not great, 
but the span of the needles was. This explains the use of such heavy 
timbers. 

Having proceeded this far, the rest of the operation was similar to 
the work under the conduit, except that the soil was worse 
31 and there was more water. The new wall of the laundry also 
came on the new foundation, as this spread on both sides of 
the party line. Pome time after the completion of the work the old 
front wall of the laundry building showed a few settlement cracks, 
but it is not certain whether they were due to the underpinning op¬ 
eration or to some sewer work which was carried on about the same 
time and which involved excavations close up to the laundry-wall 
footings and below them. These cracks were never serious, and soon 
stopped growing/’ 

Counsel for the plaintiffs then gave in evidence from the same 
volume or report of Chief of Engineers, United States Army the map 
No. 8 designated as “The New Building for Government Printing 
Office. Foundation and drain plain” (the book containing the plan 
referred to. was examined by counsel for the defendants) and coun¬ 
sel for the plaintiffs called 

“attention to the extreme left hand side of that plan, showing a terra 
cotta drain on the other side of the party line, on the Walker and 
Smith property,” 

and called attention and offered in evidence the photographs desig¬ 
nated 

“View showing shoring work at the Yale Laundry in its earliest 
stages” 

and 

“View showing shoring and new foundations at Yale Laundry com¬ 
plete ready for new party wall.” 

Whereupon the plaintiffs placed upon the stand as a witness Wil¬ 
liam E. Thompson, who testified that he was intimately acquainted 
with Frank If. Walker and Frank E. Smith; that he was not a man¬ 
ager for Walker and Smith when they operated a laundry on G Street 
near the Government Printing Office, as “then I was more of an as¬ 
sistant, but now I am actually the manager, and have been for the 
last fifteen years;” that lie managed everything that was connected 
with the Yale Laundry which included the plant located at 43 G 
Street. 
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And thereupon the plaintiffs to maintain the issues ion their part 
joined offered in evidence, from the original land records of the Dis¬ 
trict of Columbia, a certified copy of a deed in the words and figures 
following, to wit: 

32 Liber 1652, Folio 12. 

Recorded January 8, 1892, 10:20 a. m. 

Geo. H. B. White 

I 

to 

Walker & Smith. j 

Deed. 

j 

This Indenture, Made this fourth day of January in the year 
of our Lord one thousand eight hundred and ninety-two, by and 
between, George H. B. White, widower, of the City of Washington, 
District of Columbia, party of the first part, and Frarik H. Walker 
and Frank E. Smith, as tenants in common, both of the same place, 
parties of the second part. 

Witnesseth, That the said party of the first part, for and in con¬ 
sideration of Four Thousand, Six hundred and eightyj-six. ($4,686) 
Dollars, lawful money to him in hand paid by the parties of the 
second part, the receipt of which, before the sealing and delivery 
of these presents, is hereby acknowledged, has given, granted, bar¬ 
gained, sold, released, and conveyed, and do- by these jpresents give, 
grant, bargain, sell, release and convey unto the parties of the 
second part, their heirs and assigns forever, the following described 
land and premises, situate, lying and being in the City of Wash, 
and District of Columbia and distinguished as Lots Seventy-five 
(75) and Seventy-six (76) in George II. B. Whites Subdivision of 
Lots in Square Six hundred and Twenty-four (624). as said Sub¬ 
division is recorded in the Office of the Surveyor of the District of 
Columbia in Book W. B. M., page 105. 

Together with all and singular, the improvement^, ways, ease¬ 
ments, rights, privileges and appurtenances to the same belonging, 
or in any wise appertaining, and all the estate, right, title, interest 
and claim, either at law, or in equity, or otherwise however, of the 
party of the first part, of, in, to or out of the said land and prem¬ 
ises. 

To have and to hold, the said land and premises and appurte¬ 
nances unto and to the use of the parties of the second part, 

33 their heirs and assigns forever, as tenants in common and 
not as joint tenants. 

And the said party of the first part, for himself, hjs heirs, exec¬ 
utors and administrators does hereby covenant and agree to and 
with the parties of the second part, their heirs and assigns, that he, 
the party of the first part and his heirs, shall and will warrant 
and forever defend the said land and premises and appurtenances 
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unto the parties of the second, part, their heirs and assigns forever, 
from and against the claims of all persons, claiming or to claim 
the same or anv J part thereof, or interest therein, by, from, under 
or through him, them or any of them. 

And further, that the party of the first part and his heirs shall 
and will at any and all times hereafter, upon the request and at 
the cost of the parties of the second part, their heirs or assigns, 
make and execute all such other deed or deeds or other assurances 
in law, for the more certain and effectual conveyance of the said 
land and premises and appurtenances unto the parties of the second 
part, their heirs or assigns, as the parties of the second part, their 
heirs or assigns, or their counsel learned in the law, shall advise, 
devise or require. 

Tn testimony whereof, the party of the first part has hereunto 
set his hand and seal on the day and year first herein before writ¬ 
ten. 

GEO. H. B. WHITE, [seal.] 

Signed, sealed and delivered in the presence of 
E. L. WHITE. 

Cirv of Washington, 

District of Columbia , ss : 

I, E. L; White, a Notary Public in and for the said City and 
District, do hereby certify, that George IT. B. White, party to a 
certain Deed bearing date on the Fourth day of January, 
34 A. D., 1892, and hereto annexed, personally appeared before 
me in said City and District, the said George H. B. White, 
being personally well known to me to be the person who executed 
the said Deed, and acknowledged the same to be his act and deed. 

Given under my hand and Official seal this Fourth day of Jan- 
uarv A. D.. 1892. 

E. L. WHITE, 

[Notarial Seal.] District of Columbia. 

Office of the Recorder of Deeds. 

District of Columbia. 


This is to certify that the foregoing is a true and verified copy 
of an instrument as recorded in Liber 1652, folio 12, et seq., one 
of the Land Records of the District of Columbia. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of this office this 9 day of December A. D., 1919 

R. DUTTON, 

Deputy Recorder of Deeds, D. C. 


To the admission of which instrument in evidence, defendants 
by their counsel, objected upon the grounds: First, that there is 
nothing in evidence to show that the grantor was seized or pos- 
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sessed of the premises; and Second, that there is no identification 
of the White Subdivision and Lots 75 and 76 thereirji as the locus 
in quo. 

The Court: I will overrule the objection and let lit in for the 
present, and of course, you have to connect it up somewhere. 

Mr. Strickland: Yes, sir. 

And thereupon the plaintiffs to maintain the issuesjon their part 
joined offered in evidence from the original land records of the 
District of Columbia, a certified copy of a deed in words and figures 
following, to wit: 

35 Recorded Oct, 14, 1872, at 12 M. I 

Liber 698, Folio 200. 

Wm. N. Roach 
to 

Geo. H. B. White. 


Deed. 


This indenture made this ninth dav of October in the vear of our 

«/ K> 

Lord One thousand eight hundred and seventy-two,: between Wil¬ 
liam N. Roach, of Washington City, in the District of Columbia of 
the first part, and George IT. B. White of the samb place of the 
second part: 

Witnesseth, that the said party of the first part fdr and in con¬ 
sideration of the sum of Nine hundred and sixty seven dollars and 
thirty-eight cents in lawful money of the United Suites to him in 
hand paid by the said party of the second part at and before the 
sealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, aliened,! enfeoffed, re¬ 
leased and conveyed and does by these presents grant, bargain, 
sell, alien, enfeoff, release and convey unto the said party of the 
second part his heirs and assigns forever. All that piece or parcel 
of land and premises situate and lying in the City of Washington 
in the District of Columbia, and known as Lot numbered Eighteen 
(18), in I. C. McGuire’s recorded Subdivision of Square numbered 
six hundred and twenty-four (624). Together with all the im¬ 
provements, ways, easements, rights, privileges and !appurtenances 
to the same belonging or in any wise appertaining dnd all the re¬ 
mainders, reversions, rents, issues and profits thereof and all the 
estate, right, title, interest, claim and demand whatsoever whether 
at law or in equity of the said party of the first part bf. in, to or out 
of the said piece or parcel of land and premises. 

To have and to hold the said piece or parcel of lan(l and premises 
and appurtenances unto the said party of the second! part his heirs 
and assigns to his and their solo use. benefit and behoof forever. 

And the said William N. Roach, for himself, his heirs, 
38 executors and administrators does hereby covenant, promise 
and agree to and with the said party of the second part, 
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his heirs and assigns, that he the said William N. Roach and his 
heirs shall and will warrant and forever defend the said piece or 
parcel of land and premises with the appurtenances unto the said 
party of the second part his heirs and assigns from and against the 
claims of persons claiming or to claim the same or anv part thereof, 
by, from, under or through them, their or any of them. And 
further that the said party of the first part William N. Roach and 
his heirs, shall and will at any and at all times hereafter upon the 
request and at the cost of the said partv of the second part his 
heirs or assigns make and execute all such other Deed or Deeds or 
other assurance in law for the more certain and effectual conveyance 
of the said piece or parcel of land premises and appurtenances unto 
the said party of the second part, his heirs or assigns as the said 
party of the second part his heirs or assigns or his or their counsel 
learned in the law shall advise, devise or require. 

In Testimony Whereof the said party of the first part has here¬ 
unto set his hand and seal on the dav and year first hereinbefore 
written. WM. N. ROACH, [seal.1 

Signed, sealed and delivered in the presence of 
S. W. RITTEXHOUSE. 

j 

District of Columbia, 

County of Washington, ss: 

I. a Notary Public, in and for the County & District aforesaid, do 
hereby certify that William N. Roach, party to a certain deed bear¬ 
ing date on the ninth day of October, A. D., 1872 and hereto 
annexed personally appeared before me in the County aforesaid 
the said William N. Roach being personally well known to me to 
be the person who executed the said deed and acknowledged the 
same to be his act and deed. 

37 • Given under mv hand and notarial seal this ninth dav of 

October. A. D. 1872. S. W. RITTENHOUSE, 

[notarial seal, j Notary Public. 

) 

Office of the Recorder of Deeds. 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 608. folio 200. et seq.. one of 
the Land Records of the District of Columbia. 

Tn Testimony Whereof. I have hereunto set my hand and affixed 
the seal of this Office this 9th dav of December. A. D.. 1019. 

R. DUTTON. 

[seal.] Deputy Recorder of Deeds, D. 0. 

To the admission of which instrument in evidence defendants, 
by their counsel, objected upon the grounds: First, that the grantor 
was not shown to have had anything in the premises or to have been 
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seized of the same; Secondly, that the grantor was not shown, at the 
date of this conveyance, to have been an owner in possession; Third, 
that the acknowledgment is defective in that the person signed as 
Notary Public did not recite in the body of the certificate that he 
was a Notary Public; Fourth, that the premises described in the 
deed, to wit; Lot 18 in I. C. McGuire’s Subdivision, Square 624, 
is not identified either with Lot 75 or 76 in White’s Subdivision or 
with the locus in quo. 

The Court: T will overrule the objection the saijne way that we 
did with the other deed and let it in, subject to vojir connecting it 
U P- T 

M hereupon the plaintiff having offered as proof of title and posses¬ 
sion a certified copy of a deed from George H. B. White to Frank 
H. Walker and Frank E. Smith dated Janijiary 8, 1892, to 

38 Lots 75 and 76 in said White’s sudivision of Square 624 in 
Washington, District of Columbia and certified copy of a 

deed from William Roach to George IT. B. White, dated October 
14, 1872, to which deed defendants’ attorney objected on the grounds 
that grantors—not shown to have anything in th4 premises or to 
have been seized of the same and plaintiffs offered to furnish as 
soon as they can be procured certified copies of deeds back to Kings’ 
grants, although plaintiffs did not. think it necessary under section 
983 of the Code of Law for the District of Columbia, providing it 
shall be sufficient to entitled plaintiff to verdict to show that he 
is entitled against defendant to immediate possessionj, that, defendant 
is in possession holding adversely to plaintiff, that first deed shows 
plaintiffs in possession and defendants do not elainji any title, that 
plaintiffs rely upon the case of Bradshaw v. Ashley in 180 U. S. 
Reports, page 59. holding the presumption is that the person in pos¬ 
session is the owner of the fee. if no evidence to the! contrary; proof 
of possession, at least under color of right, is sufficient proof of title; 
therefore in action of ejectment plaintiff• proves actual possession 
that defendant entered and ousted him, plaintiff hasj proved a prima 
facie case, the presumption arises unless defendanj prove a better 
title he must be ousted; therefore plaintiffs maintain under that de¬ 
cision with certified copy of deed in evidence, plainjtiffs are entitled 
to possession—no evidence in case that defendants claim title, where¬ 
upon defendants maintained that plaintiff had not proven any title 
and if ousted must in order to maintain ejectment show a title 
to get back, whereupon the court stated that upon the evidence de¬ 
fendants were entitled to a verdict and that plaintiff^ had not shown 
any title, to which plaintiffs excepted. 

The Court: Is it vour idea that vou can so back as! far as 1872 and 
make out an action of ejectment? 

Mr. Strickland: T do not think we have to go any j'urther than the 
first deed according to the Supreme Court of the United States. 

39 Thereupon the plaintiffs rested. 

Whereupon the defendants, by their counsel, moved the 


Court to direct a verdict for the defendants upon the following 
UTounds: 


(1) That the plaintiffs have not shown that they! are seized as of 
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fee in tlie locus in quo at the time of the institution of this action 
of ejectment or at any time prior thereto. 

(2) That tlie plaintiffs* evidence shows that the concrete founda¬ 
tions. of which they complain as an ouster of the plaintiffs, and which 
is the sole evidence offered to show an ouster, is used and has been 
continuously used to sustain tlie easterly wall of the building on the 
premises claimed and that they cannot maintain an action of eject¬ 
ment on a supposed ouster resulting exclusively from such founda¬ 
tions. 

(3) That plaintiff's evidence, so far as it shows anything with re¬ 
spect to the possession of the defendants, shows that whatever pos¬ 
session thev have is bv virtue onlv of their offices, and that it is a 

%, %r V • 

possession not personal to themselves, but on behalf of the United 

States of a building, viz: The Government Printing Office, which the 

evidence shows is being used by the United States for public purposes 

that the onlv basis for this action is the Lee case which is distinctly 
> * 

inapplicable. 

Thereupon the Court sustained the motion and directed the jury 
to return a verdict for the defendants, which was accordingly done, 
to which ruling and direction of the court the plaintiffs excepted, 
which exception was noted by the Court on its minutes. 

Wherefore, in order that the foregoing matters and things which 
would not otherwise appear of record may be made so to appear and 
that it may be made known that the foregoing constitutes all the 
evidence given in the course of the trial of this case, the attorney for 
the plaintiffs prayed the court to sign this bill of exceptions which 
has been settled by agreement of attorneys for both parties, 
40 and the same is accordingly so signed by the court and made 
of record this 27th dav of April. A. D., 1920. now for then. 

WILLIAM HITZ, 
Associate Justice, Supreme Court of 
the District of Columbia. 

The foregoing bill of exceptions settled bv consent this 23d day of 
April. A. D., 1920. REEVES T. STRICKLAND, 

Attorney for Plaintiffs. 
HENRY H. GLASSIE, 

Attorney for Defendants. 

[Endorsed:] In the Supreme Court of the District of Columbia. 
At Law. No. 58219. Frank IT. Walker et al, v. Cornelius Ford 
et als. Bill of Exceptions. Reeves T. Strickland. Attorney at Law, 
Evans Building. Washington, L). C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3409. Frank H. Walker et al.. appellants, vs. Cornelius Ford et al. 
Court of Appeals, District of Columbia. Filed Jun- 14, 1920. 
Henry W. Hodges, clerk. 


(1820) 




DISTRICT of COLUM9A 


or- o 1320 

IN THE ^.ryCdJUff 


/ ! 


v-<, 


Court of appeals, ©{Strict of Columbia 


October Term, 1920. 


No. 


o 

*_> 


409. 


Frank H. Walker and Frank E. Smith, 

Appellants, 


vs. 

Cornelius Ford and J. L. Alverson, 

Appellees. 


APPEAL 


FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


Reeves T. Strickland, 
Attorney for Appellants. 


Press of Byron S. Adams. Washington. l>. C. 








IN THE 


Court of Appeals, ©(strict of Colutnfria 


October Term, 1920. 


No. 3409. 


Frank H. Walker and Frank E. Smith, 

Appellants, 

vs. Hi 

Cornelius Ford and J. L. Alverson, 

Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


Statement and Argument. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia directed December 
10, 1919, in favor of the defendants, Cornelius Ford 
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and J. L. Alverson, appellees herein, in an action of 
ejectment to recover the possession' of the eastern 
four feet eleven inches (4.11) of land for tho full 
depth of lots seventy-five (75) and seventy-six (76) 
in George H. B. White’s subdivision of original lot 
eighteen (18) (W. B. M. 105) in square six hundred 
and twenty-four (624) in the City of Washington, 
District of Columbia, beginning at a point on G Street, 
Northwest, in or on the building line, four feet eleven 
inches (4.11) from the westerly wall of the Govern¬ 
ment Printing Office and running northerly at right 
angles from G Street a distance of one hundred and 
seventy-five and twenty-five hundredths feet (175.25) 
to the building line in or on Jackson Alley, thence at 
right angles easterly on said line in Jackson Alley, a 
distance of four feet eleven inches to the westerly wall 
of said Government Printing Office, thence at right 
angles with and along said last mentioned line southerly 
a distance of one hundred and seventy-five and twenty- 
five hundredths feet (175.25) to G Street, thence at 
right angles with the building line on G Street west¬ 
erly along said line a distance of four feet eleven 
inches to the point of beginning and also to recover 
all of the balance of said lots seventy-five (75) and 
seventy-six (76). 

The actual facts and history of the case are as fol¬ 
lows: Prior to the year 1895, appellants acquired lots 
75 and 76, in square 624. fronting on the northerly 
side of G Street. Northwest, and running back to what 
is known as Jackson Alley, and subsequently the Gov¬ 
ernment acquired the adjoining lots to the east, num¬ 
bered 83 arid 84 fronting on G Street, Northwest, and 
running back to Jackson Alley, and about the year 
1900, the government began the erection of an addi- 


tion to the Government Printing Office, and in so doing, 
placed the foundations or footings of the west wall 
of that building over the party line between said lots 
70 and 7G and 83 and 84 to the extent of four feet 
eleven inches on lots 75 and 76, the land of the appell¬ 
ants for the distance back from the front oh G Street 
of 175.25 feet, and such placing of said foundation on 
the lands of the appellants without right has never 
been denied, but on the other hand has been admitted 
and so stated in official reports published bv the United 
States. 


On October 22, 1914, a bill was introduced in the 
House of Representatives, H. R. 19339, to pay said 
Walker and Smith, appellants, for the property taken 
for said footings or foundation, which bill was re¬ 
ferred to Committee on Claims and bv House Reso- 
lution 720 referred to the Court of Claims under au¬ 
thority of section 151 of the Judicial CodC “for the 
findings of facts and conclusions of law. ’ ’ Said sec¬ 
tion 151 provided that “the House in which such bill 
is pending may for the investigation and determina¬ 
tion of facts, refer the same to the Court of Claims, 
which shall proceed with the same in accordance with 

j 

such rules as it may adopt and report to spch House 
the facts * * * together with such conclusions as 

shall be sufficient to inform Congress of |the nature 
and character of the demand. ’ ’ The rules oi[ the Court 
of Claims require in cases referred by Coijgress that 
a petition be filed as in any other case (Riles 21) in 
order that the Court may proceed to ascertain “find- 

I 

ings of facts and conclusions of law” to report to 
Congress. In such cases the Court of Claims renders 
no judgment. 

On February 19, 1915, the said Walker hud Smith 
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filed a petition in the Court of Claims and as it was 
necessary to name some defendant, the “United 
States” was named such. By the act of Congress 
(act of March 4, 1915,) to which was attached an 
amendment known as the “Crawford amendment,” the 
Court of Claims was deprived of its jurisdiction in 
the Walker-Smith claim and it was so decided by that 
Court in its opinion of May 10,1915 (Ct. of Cl., Vol. 50, 
page 293). The reference to the Court of Claims did 
not go further than filing the petition and motion to 
dismiss under the Crawford amendment of the act of 
March 4, 1915. 

In the case of Montgomery, 49 Ct. of Cl., 574, the 
Court said as to its jurisdiction: 

“that the jurisdiction of the Court of Claims to 
hear and determine cases against the United 
States was different from the jurisdiction con¬ 
ferred in the matter of bills or claims referred by 
one House of Congress; that the jurisdiction con¬ 
ferred by 145 wherebv the court was authorized to 
hear and determine certain claims is in no wise 
affected by section 151 (the fourteenth section of 
the Tucker act) and does not control the latter 
jurisdiction; that the jurisdiction conferred by sec¬ 
tion 151 of the Judicial Code was intended merely 
as an aid to Congress, afforded through the ma¬ 
chinery of this court, in ascertaining facts regard¬ 
ing particular claims which might be referred; 
that the action of the court upon the references 
of these matters was quasi judicial. but the field 
of operation of section 151 was entirely distinct 
from the jurisdiction to hear and determine cases.” 

The bill introduced in Congress was not a suit either 
at law or equity, or election to sue, and the filing of a 
petition in the Court of Claims under the circumstances 
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related above did not constitute a suit or election of 
remedies or result as an estoppel to institute suit 
against other parties. Cornelius Ford and Ji L. Alver- 
son, appellees herein, were not parties named in the 
Congressional bill or the petition in the Court of 
Claims. 

In the case of Derry v. Gray, 5 Wallace 803, Mr. Jus¬ 
tice Miller said flatly in delivering the opinion of the 
Court: 


“No person can rely upon estoppel 
of a transaction to which he was not a 


showing 

party.” 


out 


And in the case of Smith v. McCool, 83 U. S- obi, Mr. 
Justice Swayne in delivering the opinion of! the court 
said: 


“A verdict without a judgment * * * is of 
no validity; either as estoppel or as evidence.” 

And in the case of Hughes v. United States, 4 Wallace 
232, the court said: 




“If the first suit was dismissed for 
want of jurisdiction or was disposed of on any 
ground which did not go to the merits of the ac¬ 
tion, the judgment rendered will prove no bar to 
another suit.” 

Phelps v. Harris, 101 U. S., p. 370. j 
Railroad Company v. National Bank, 102 U. S., 
p. 14. ! 


The mere commencement of an action at law or a 
suit in equity will not constitute election. 
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Cy. of L. 7 P., Vol. 15, p. 264; 

Brady v. Daly, 175 U. S. 148; 

Smith v. Bricker, 86 Iowa, 285; 

Thompson v. Graham, 1 Paige (N. V.), 452; 

Kehoe v. Patton, 21 R. I. 223; 

Smith v. McXeal, 109 U. S., 426. 

On July 10, 1915, the appellants filed suit in eject¬ 
ment in the Supreme Court of the District of Colum¬ 
bia, Xo. 58,219, against Cornelius Ford, Henry T. Brian 
and J. L. Alverson (Henry T. Brian has since died, as 
well as a number of witnesses for the appellants), said 
Ford, Brian and Alverson being in charge of and con¬ 
ducting the Government Printing Office. 

Suit in ejectment was filed against said Ford, Brian 
and Alverson by virtue of the high authority of the 
case of the United States v. Lee, 106 U. S. 196 and the 
many strong cases quoted below. 

In the case of United States v. Lee, 106 U. S. 196, 
the facts are that Kaufman and Strong, two military 
officers, had taken and were in possession of the prop¬ 
erty of Lee and the same was being used as a national 
cemetery and known as Arlington, and judgment was 
rendered against Kaufman and Strong and affirmed 
by the Supreme Court notwithstanding their plea that 
they were not in possession in their personal capacity, 
but onlv as agents of the United States. 

The second paragraph of the syllabus in the case 
of Tindall v. "Wesley, 167 U. S. 204, well states the de¬ 
cided views of the Supreme Court by saying: 

“United States v. Lee, 106 U. S. 196, and other 
cases, examined and held to decide that a suit 
against individuals to recover possession of real 
property is not a suit against the state simply be- 
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cause the defendant holding possession happens 
to be an officer of the state and asserts that he is 
lawfully in possession on its behalf. The Eleventh 
Amendment gives no immunity to officers or agents 
of a state in withholding the property of a citizen 
without authority of law, and when such officer or 
agent asserts that they are rightfully in possession, 
they must make that assertion good, upbn its ap¬ 
pearing, in a suit against them as individuals, that 
the legal title and right of possession is in the 
plaintiff. ’ ’ 

I 

In the case of Philadelphia v. Stimson, 223 0. S. 605, 
Mr. Justice Hughes noted the Lee and Tindal v. Wes¬ 
ley and many other cases and said on page 619: 

“The exemption of the United States from suit 
does not protect its officers from personal liability 
to persons whose rights of property they have 
wrongfully invaded.” 

I 

i 

In the case of Cammeyer v. Newton, 94 U. Sj. 234-235, 
Mr. Justice Clifford in delivering the opinion of the 
court said: 

“Public employment is no defense to the em¬ 
ployee for having converted the private property 
of another to the public use without his consent 
and without just compensation.” 

Supporting the case of United States v. Le^ and the 
other cases referred to above are: 

Little et al. v. Barreme et al., 2 Crancli, 170; 

Davis v. Gray, 16 Wallace, 220; 

Board of Liquidation et al. v. MacComb, 92 U. S. 

540-541; 

Bates v. Clark, 95 U. S. 209; 
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Cunningham v. Macon & Brunswick R. R. Co., 
109 U. S. 446; 

Poindexter v. Greenhow, 114 U. S. 270; 

In re Ayers, 123 U. S. 443; 

Lincoln County v. Lulling, 133 U. S. 529; 

Pennoyer v. McConnaughy, 140 U. S. 10; 

Regan v. Farner’s Loan and Trust Co., 154 U. 
S. 390; 

Belknap v. Schild, 161 U. S. 18; 

Smythe v. Ames, 169 U. S. 518; 

American School of Magnetic Healing v. McAn- 
nulty, 187 U. S. 95-108; 

Prout v. Starr, 188 U. S. 537; 

Mississippi R. R. Com. v. Illinois Central R. R., 
203 IT. S. 341; 

Ex Parte Young, 209 U. S. 159; 

Hopkins v. Clemson College, 221 U. S. 643; 

Mastvn v. Fabrigas, 1 Cowp. 180; 

Mitchell v. Harmony, 13 Howard 135. 

The foregoing authorities positively preclude any 
doubt of the right of the appellants to institute suit in 
ejectment against the appellees. 

Following the filing of the declaration in ejectment 
in the Supreme Court, the appellees filed a plea to the 
jurisdiction on August 5, 1915, to which the appellants 
demurred on August 9, 1915, which demurrer was sus¬ 
tained. and on January 26, 1916. the appellees filed 
their plea, which is very little different than the plea 
to the jurisdiction which was dismissed on demurrer 
and on February 28. 1916. issue was joined and on 
December 8, 1919, the cause in the Supreme Court of 
the District of Columbia came on for trial before Mr. 
Justice Hitz and a jury. 
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The appellants produced two witnesses, W. S. Mc¬ 
Carthy and William E. Thompson, who testified that 
Frank H. Walker and Frank E. Smith were the own¬ 
ers of the property which is the subject of the eject¬ 
ment suit and two witnesses, W. S. McCarthy and 
Walter D. Nolan, who testified that they went down 
into the excavations made in the Yale Lauiidry Build¬ 
ing on lots 75 and 76 and saw the footing or foun¬ 
dations of the Government Printing Office extend¬ 
ing over the line on said lots four feet eleven inches 
and an eight-inch terra cotta drain pipe, and there was 
produced an official government public document (see 
pages 17 and 18 of Transcript of Record) entitled 
“Appendix to the report of the Chief of Engineers of 
the United States Army, to accompany the annual re¬ 
port for 1904, Vol. 8, Chief of Engineer^, part 4,” 
pages 3827 and 3828, under the head of “Miscellan¬ 
eous Works, AAA, No. 22, New Building fbr Govern¬ 
ment Printing Office,” which report states that the 
foundations of said printing office building “spread 
on both sides of the party line.” And there was of¬ 
fered in evidence as proof of title a certified copy of 
a deed duly recorded in Liber 1652, folio 12, January 
8, 1892, from Geo. H. B. White to Frank H. Walker 
and Frank E. Smith conveying lots 75 and 76 in square 
624 and a certified copy of a deed recorded October 
14, 1872, from Wm. N. Roach to Geo. H. B. White, con¬ 
veying lot 18 in square 624, out of which lots 75 and 
76 were made. 

Whereupon the attorney for the appellees objected 
to proceeding further with the suit upon the ground 
that the appellants had not shown that they were 
seized as of fee in the locus in quo at the time of the 
institution of this action of ejectment, or at any time 
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prior thereto, and the court asked the attorney for 
the appellants, “Is it your idea that you can go back 
as far as 1872 and make out an action of ejectment.’’ 

It is contended by the defendants below that the 
plaintiff in ejectment must show title back to a com¬ 
mon source of that of the defendant while the plaintiff 
below contended that it would be sufficient to show 
merely that the plaintiff had title, was in possession, 
that the defendant entered and ousted the plaintiff, 
but the court sustained the objection of the defendants 
below and directed a verdict against the plaintiffs from 
which the said plaintiffs noted an appeal to this court. 

Section 988 of the Code of Law for the District of 
Columbia provides: 

“It shall be sufficient to entitle the plaintiff to a 
verdict to show that he is entitled, as against the 
defendant, to the immediate possession of the 
premises claimed and that the defendant is in pos¬ 
session thereof, holding adversely to the plaintiff, 
or is exercising acts of ownership over the same 
adversely to the plaintiff.” 

In Chesapeake B. R. Co. v. Washington, P. & C. R. 
Co., 23 Court of Appeals, 595, the court held: 

“that a sufficient prima facie case is made by 
the plaintiff when he has shown that whilst in the 
quiet and undisturbed possession of the premises 
the defendant entered and ousted him of posses¬ 
sion.” 

In the present case the appellants were in quiet pos¬ 
session, when their land was invaded and taken, and 
is now in the possession of the appellees who exercise 
acts of ownership and control over the same. 
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The appellees in the court below, not in their plea 
to the jurisdiction, or pleas on which issue wjas joined, 
nor at the trial or at any place, assert in any manner 
that any title or interest whatsoever in and to said 
lots 75 and 76, in square 624 was in themselves or in 
any other person or corporation other than Frank H. 
Walker and Frank E. Smith, in whom title Jias never 
been denied, which leaves the appellees as simple tres¬ 
passers. 

In Bradshaw v. Ashley, 180 F. S. 63, the court said: 


“An examination of the authorities will, as we 
think, render it clear that the rule in regard to 
possession and the presumption arising therefrom 
was correctly stated, and it will appearlthat it is 
not inconsistent with the acknowledged! rules in 
ejectment that the plaintiff must recover upon the 
strength of his own title and not upon the weak¬ 
ness of the title of the defendant. The: question 
is what presumption arises from the faet of pos¬ 
session of real property. Generally speaking, the 
presumption is that the person in possession is the 
owner in fee. If there be no evidence to the con¬ 
trary, proof of possession, at least under a color 
of right, is sufficient proof of title. Therefore, 
when in an action of ejectment the plaintiff proves 
that on the day named he was in the actual, undis- 
tubed and quiet possession of the premises, and 
the defendant thereupon entered and ousted him, 
the plaintiff has proved a prim a facie ; case, the 
presumption of title arises from the possession 
and unless the defendant proves a bettej- title, he 
must himself be ousted. Although he proves that 
some third person, with whom he in nq manner 
connected himself, has title, this does hint no good, 
because the prior possession of the plaintiff was 
sufficient to authorize him to maintain it as against 
a trespasser, and the defendant being himself with- 
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out title, and not connecting himself with any 
title, cannot justify an ouster! of the plaintiff. 
This is only an explanation of the principle that 
the plaintiff recovers upon the strength of his own 
title.’’ 

It may he contended that the appellees are only suc¬ 
cessors in office of others, but if their predecessors had 

I 

no title and it is not shown or claimed thev had, and 
they did not, then those who occupied formerly the 
places or positions the appellees now occupy, could 
not give any title or interest in that which thev never 
owned or claimed to own. 

The appellants have had their property taken with¬ 
out any compensation, or due process of law, and have 
been kept out of regaining the same by the activities 
of government officials and attorneys who should have 
assisted the appellants to secure their rights, rather 
than to studiously oppose their attaining them, for 
Article 5 of the Constitution provides as the supreme 
law of the land that “no person shall be deprived of 
life, liberty or property without due process of law,” 
“nor shall private property be taken for public use, 
without just compensation.” 

These provisions for the security of the rights of 
citizens stand in the Constitution too plain and so fully 
free from and not surrounded by technicalities and 
ambiguous interpretations, that the supreme law of 
the land cannot be mistaken and disobeved bv citizens 
or officials, however high or low degree. 

Mr. .Justice Miller in the case of United States v. 
Lee, 106 U. S., p. 220, says: 

“No man in this country is so high that he is 
above the law. No officer of the law may set that 
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law at defiance with impunity. All officers of the 
Government, from the highest to the lowest, are 
creatures of the law, and are bound to obey it.” 

“It is the only supreme power in our system 
of government, and every man who by accepting 
office participates in its functions, is only the more 
strongly bound to submit to that supremacy, and 
to observe the limitations which it imposes upon 
the exercise of the authority which it gives.” 

And at page 219, of the same report of the Lee case, 
Mr. Justice Miller says: 

“In such cases there is no safety for the citizen 
except in the protection of the judicial tribunals, 
for the rights which have been invaded by the of¬ 
ficers of the Government, professing to act in its 
name.” 

I 

j 

And where such rights are denied j 

I 

“there remains to him but the alternative of 

I 

resistance, which mav amount to crime.” 

The judgment appealed from should be reversed and 
the cause remanded with instructions to set aside the 
verdict and to award a new trial. 

Reeves T. Strickland, 
Attorney for Appellants. 
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BRIEF FOR APPELLEES. 

STATEMENT OF THE CASE. 

This is an action of ejectment to recover the fee 
simple estate in parcels which the declaration de¬ 
scribes as the eastern 4 feet 11 inches by the full depth 
of lots 75 and 76, in square 624; and also lots 75 and 
76 and parts of lot 19, being of sublot 19 the east 17.50 
feet, and of sublot 19 the next east 25 feet (Rec. 2). 

The evidence shows that the claim is predicated 
upon an alleged extension of the concrete foundation 
of the west wall of the Government Printing Office, 
which was constructed under the direction of the Chief 
of Engineers some 15 years before the institution of 

i 

the suit. I 
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Before pleading to the merits, the defendants filed a 
plea to the jurisdiction (Rec. 3). This plea, shortly 
stated, is as follows: 

(а) That the defendants are, respectively, the 
Public Printer, the Deputy Public Printer, and the 
chief clerk of the Government Printing Office. 

(б) That prior to the institution of this action, the 
same plaintiffs had filed a petition in the Court of 
Claims, alleging on oath that the United States, in 
constructing the foundations of the west wall of the 
Government Printing Office, had taken and appro¬ 
priated for its use the eastern 4 feet 11 inches by the 
full depth of lots 75 and 76, and had placed thereon 
large concrete footings or foundations, and that the 
plaintiffs, relying on certain assurances made by the 
Engineer officer in charge and F. W. Palmer, then 
Public Printer, had permitted the foundations to be 
placed as stated, and that by reason of such taking 
and appropriation the plaintiffs were entitled to, and 
claimed, a judgment against the United States for 
the full market value of said land. 

(c) That the land for which said petition thus 
claimed the money value is the identical land sought 
to be recovered in plaintiffs’ declaration here, and the 
supposed taking and appropriation is the same taking 
and appropriation whereof plaintiffs complain in the 
cause as an ouster and ejectment of them from the 
said land and premises. 

(d) That the defendants, except in their said official 
capacities, are not in any wise concerned with the said 
premises and claim no right or estate therein, and 
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have not any possession, custody, or control of the 
west wall of the Goverment Printing Office, or the 
foundation under the same: Hence, plaintiffs’ present 
action, being brought in respect of a supposed taking 
and appropriation of lands by and for the use of the 

I 

United States, of which the Court of Claims has juris¬ 
diction as of a claim founded upon an implied con¬ 
tract, is not within the jurisdiction or cognizance of 
the Supreme Court of the District of Columbia 
wherein the United States has not consented to be 
sued (Rec. 7). 

A demurrer to this plea was sustained (Rec. 8). 
Defendants then pleaded the general issue and also 
a special plea of estoppel by election. The substance 

I 

of the latter is that plaintiffs, having elected to treat 
this identical property as taken by the United States 
for public uses, thereby entitling them, as upon an 
implied contract, to receive the price, and having 
accordingly claimed the price from the United States 
in a proceeding which failed because their Cause of 
action was not asserted in due time, should not now 
be permitted to assert a totally inconsistent claim to 
the very property which formerly they averred had 
passed out of them to the United States in exchange 
for an obligation to pay its value. In other words, 
that there had been an election not only of incon¬ 
sistent remedies but remedies founded upon incon¬ 
sistent claims of right. Smith v. Gilmore, 7 App. 
D. C. 192, 198; Frisch v. Wells, 200 Mass. 429, 430. 
This plea was held good on demurrer and the cause 
came on for trial upon both issues. 
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Plaintiffs, although claiming a fee simple title 
(Rec. 2), neither deraigned any title to themselves 
from any original source nor showed that the de¬ 
fendants were in possession claiming under any com¬ 
mon source. On the contrary, they contented them¬ 
selves with the introduction of two deeds. First, 
a conveyance recorded January 8, 1892, from one 
George H. B. White to Walker and Smith, purport¬ 
ing to convey lots 75 and 76 in White’s subdivision 
of square 624, as recorded in the office of the sur¬ 
veyor in book W. B. M. at page 105. Second, a 
convevance recorded October 14, 1872, from W. N. 
Roach to George H. B. White, purporting to convey 
all of the land known as lot 18 in I. C. McQuire’s 
subdivision of square 624. The subdivision plat 
referred to was not introduced, neither was there 
any testimony whatever to identify lots 75 and 76 
of the first deed with the lot 18 referred to in the 
second deed. Nor was either of said lots identified 
by survey or otherwise with the locus in quo. No 
effort was made to go beyond Roach’s deed, nor was 
there any evidence that Roach had anything in the 
premises or was seized of the same, or, at the date 
of the conveyance, was in possession thereof. Each 
of these conveyances having been duly objected to 
(Rec. 20; 22), they were tentatively admitted by 
the court upon the understanding that they would 
be properly connected up (Rec. 21). That was 
never done. 

The rest of plaintiffs’ testimony was to the effect 
that an excavation 10 or 15 feet long and about 20 
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feet deep, made in 1914, inside of the eastern wall of 
the Yale Laundry Building adjacent to the Govern- 
ment Printing Office indicated that there was at that 
point a subterranean concrete foundation projecting 
under the laundry building, which foundation, being 
measured in connection with the upper wall, appeared 
to extend 4 feet 11 inches at the bottom from the face 


of the wall. No evidence was given that the point 
from which the measurement was made was the party 
line nor was the actual location of the lot lihes estab- 

i 

lished by survey or otherwise. It was proved, how¬ 
ever, that the laundry building claimed by plaintiffs 
and the Printing Office wall are on this same founda¬ 
tion (Rec. 16). | 

Plaintiffs also put in evidence an extract from an 
official report of the Chief of Engineers of the United 


States Army (Rec. 17), stating that, in the 


construc¬ 


tion of the Government Printing Office, the adjacent 


structure known as the Yale Laundry Building had 


been underpinned in a very thorough arid careful 


manner, and that the new wall of the laundry came 


upon the new foundation which spread upon both 
sides of the party line (Rec. 18). 

This being all of their testimony as to the physical 
situation, and plaintiffs declining to produce any 
further evidence on the question of title, defendants 
moved for a directed verdict upon the grounds: (1) 
That plaintiffs had not shown any right or title to the 
premises claimed; (2) that, having themselves shown 
that the subterranean foundation on which alone they 
relied as evidence of an ouster, was used to sustain 
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the easterly wall of their own premises, no ejectment 
therefor could be sustained; (3) that plaintiffs' 
evidence, so far as it showed anything with respect to 
possession by defendants, showed that whatever they 
had was by virtue solely of their offices, that it was 
not personal to themselves, but on behalf of the 
United States, of a building, viz, the Government 
Printing Office, in actual use by the United States for 
public purposes (Rec. 23-24). 

A verdict was accordingly directed (Rec. 24). A 
motion for new trial being overruled, judgment fol¬ 
lowed and the case was then brought to this court. 

ARGUMENT. 

FIRST POINT. 

Defendants are not in possession, and this suit can 

operate, if at all, only against the United States. 

There is no evidence that the defendants, or either 
of them, ever entered upon the premises claimed in 
the declaration. Plaintiffs’ whole case goes upon 
the ground that the official duties of these defend¬ 
ants require them to be present, for part of every 
work day, in a Government building, the concrete 
foundation of which extends under the premises 
claimed. The sole ouster of which plaintiffs com¬ 
plain, therefore, is the supposed ouster effected by 
the foundation. 

The short answer to plaintiffs’ case, then, is this: 
You' have not shown, as every plaintiff in ejectment 
must, that the defendants sued are in possession of 



7 


the demanded premises. Peck v. Heurich, 6 App. 
D. C., 273, 281. 

It seems quite plain that plaintiffs’ ejectment 
(assuming for the moment that ejectment ^vill ever 
lie under such circumstances) must operate, if at all, 
directly against property claimed by the United 
States and used for a public purpose. j 

Thus the case falls not under United States v. Lee, 
which is plaintiffs’ sole reliance, but under Stanley v. 
Schwalby and Belknap v. Schild. 

It is elementary that the United States can not 
be sued without its consent. Louisiana v. McAdoo, 
234 U. S., 627, 629. The immunity is not merely 
personal, but extends to the property of the United 
States. Oregon v. Hitchcock, 202 U. S., 60, 69; 
Louisiana v. Garfield, 211 U. S., 70, 77; Washington 
Steel and Ordnance Co. v. Martin, 45 App. D. C., 
600, 603. The immunity, moreover, is not formal, 
but substantial. It applies just as much where the 
property rights of the United States are sought to 
be affected by suing its officers or agents, as where 
the United States is named on the record aS a party. 

The question whether the United States is 
a party to a controversy is not determined 
by the merely nominal party on the record, 
but by the question of the effect of the judg¬ 
ment or decree which can be entered. Min¬ 
nesota v. Hitchcock, 185 U. S., 373, 387. 

Notwithstanding the obvious fact that ^ny judg¬ 
ment which can be entered in this suit must operate, 
if at all, directly against the permanent anil massive 
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foundations of an immense public building whose 
constant use is essential to the functioning of gov¬ 
ernment, plaintiffs seem to think that, although the 
necessary action of the suit was clearly disclosed by 
their evidence, it can still be maintained because 
they were careful to name these officers as indi¬ 
viduals. For this they invoke United States v. Lee, 
106 TJ. S. 196. 

The doctrine of the Lee case, announced against 
the powerful dissent of Justices Gray, Bradley, and 
Woods, and Chief Justice Waite, stands (in Burke’s 
phrase) like an unsupported Maypole. While never 
overruled, it has been carefully limited in subsequent 
decisions to the precise state of facts on which the 
case was decided, and has never been extended to a 
case bearing any resemblance to the case at bar. 

What was the Lee case 1 ? Kaufman and Strong, 
two Army officers in unlawful possession of the 
Arlington plantation, were sued by the owner in the 
form of ejectment then prevailing in Virginia. Sug¬ 
gestion was made that the land in their possession 
was the property of the United States, and that the 
court, without inquiring into the truth of this sug¬ 
gestion, should proceed no further. The suggestion 
was rejected and a judgment went against Kaufman 
and Strong, which had the effect merely of turning 
them out of possession without concluding the ques¬ 
tion of title. 

The narrow ground on which the Lee case pro¬ 
ceeded is sharply pointed out in Cunningham v. 
Macon & Brunswick Rd., 109 U. S. 446, 452. As 
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there stated, the Lee case belongs to the class where 
an individual is sued, in tort, for an act injurious to 
another, to which his defense is that he acted under 
orders of the Government. j 

To this class belongs the recent case of 
United States v. Lee, 106 U. S., 196, for the 
action of ejectment in that case is, in its 
essential character, an action of trespass, 
with the power in the court to restore the 
possession to the plaintiff as part of the 
judgment. And the defendants, Strong and 
Kaufman, being sued individually! as tres¬ 
passers, set up their authority as Officers of 
the United States, which this court held to 
be unlawful, and therefore insufficient as a 
defense. The judgment in that case did not 
conclude the United States, as thfe opinion 
carefully stated, but held the officers liable 
as unauthorized trespassers, and tuijned them 
out of their unlawful possession. 

Cunningham v. Macon & Brunswick Rd., 109 
U: S. 446, 452. i 

The distinction between that case and the instant 
cause seems obvious. These defendants have com¬ 
mitted no trespass upon the premises which plain¬ 
tiffs claim. They are not in possession! of them. 
They can not be held “liable as unauthorized 
trespassers” and, like Kaufman and Strong, 
“turned out of their unlawful possession,” for they 
are not in possession. The supposed possession 


which is sought to be construed as an 


ouster of 


plaintiffs, is only such as results from thp physical 
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fact that the foundation of a building conceded to 
be property of the United States is embedded in the 
soil under plaintiffs’ premises. 

The suit, therefore, can have no operation except 
against that object by which the United States oc¬ 
cupies the space under the claimed area. The mar¬ 
shal can not put defendants out, for the obvious 
reason that they are not in. Manifestly he can not 
put them out of the Government Printing Office. 
What, then, can he possibly do but to demolish an 
integral part of a physical structure which is the 
property of the United States and in constant use 
for public purposes? Unless the suit has precisely 
that operation, it has none. 

The doctrine of United States v. Lee would seem to 
be inapplicable in another view. It applies only 
where the ejectment is “ in its essential character an 
action of trespass,” with the incidental power to turn 

the wrongdoer out of possession. Such is not the 
nature of the statutory action brought in this case, 

nor do the facts make out a case of that kind. 

Wherever the proceeding, as in this case, is a 
remedy for determining disputed claims to land and 
“a method of vesting and divesting the title to 
real estate,” the reasoning upon which the Lee case 
proceeded fails and the suit is disclosed to be one 
against the United States and not merely against the 
individuals named as defendants. 

In the case at bar the United States, and 
their officers in their behalf, claimed title in 
the whole land. The plaintiffs claimed title 
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in one undivided third part only. The final 
decision below was against the claim of the 
intervenor for another third part of the land. 
It was thus adjudged that the United States had 
the title in that part, if not also in thei remain¬ 
ing third, to which no adverse claim was made. 
Such being the state of the case, the final judg¬ 
ment in favor of the plaintiffs for the third 
part awarded to them, and for possession of 
the whole jointly with the individual defend¬ 
ants, was directly against the United States 
and against their property and not merely 
against their officers. 
a Stanley v. Schwably, 162 U. S.. 255j 272. 


Plaintiffs’ statutory action here is not a mere 
possessory action. As pointed out by Judgje Lurton 
in respect of a similar action under the Tennessee 
Code: \ 

True, the defendant has not shown a legal 
title to the old Arkansas bank. Biit he has 
taken actual possession of the res, and thus 
forced the plaintiff to all the hazards of an 
action of ejectment. The plaintiff has not 
chosen to resort to the Tennessee statutory 
action of unlawful entry. That is an action 
which tries only the immediate right of 
possession, and lies whenever there has been 
actual trespass, resulting in a tortious dis¬ 
possession. On the contrary he has brought 
a straight action of ejectment, which in Ten¬ 
nessee is something more than a mere posses¬ 
sory action, inasmuch as the judgment, con¬ 
trary to common law, is conclusive upon the 
parties, saving to persons under disability 
another action within three vears after the 


V 
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removal of the disability. Shannon’s Code, 
Term., pars. 5000, 5001. 

Stockley v. Cissna, 119 Fed. 812, 828. 

So here, as this court held in Lyon v. Bursey, 36 
App. D. C. 235, 240— 

The doctrine of the common law as to the 
inconclusiveness of judgments of ejectment 
has been abrogated by statute in this Dis¬ 
trict. Sec. 1002 of the code provides: “Any 
final judgment rendered in an action of eject¬ 
ment shall be conclusive as to the title therebv 

- %/ 

established as between the parties to the 
action and all persons claiming under them 
since the commencement of the action.” 

And doubtless, for the same reason, code section 
985 requires the plaintiff to “set forth distinctly the 
nature and quantity of the estate claimed by him.” 
And the plaintiffs in fact claim the fee simple title. 

See Stanley v. Schwalby, 162 U. S. 255, 271. 

Precisely the same result is reached if we approach 
the matter from the possessory standpoint. Eject¬ 
ment against a person holding on behalf of the Gov¬ 
ernment, but sued as an individual, proceeds upon, 
and is conditioned by, the assumption that the de¬ 
fendant has an actual possession personal to himself, 
a possession which he can relinquish at his volition, 
and which, if he does not, the court can coerce him 
to relinquish. None of these things is true of the 
defendants here. The possession, if such it be, 
resulting from the foundation, is a possession wholly 
independent of their volition. They did not cause 
it and they can not remove it. It is no more in 
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their power to move it than to move the Capitol or 
the hill on which it stands. Nor can a court having 
before it only these individual persons compel or 
empower them to remove it. To accomplish that 
end the court must have before it the author of the 
wrong and owner of the thing—the United States. 
In short, the United States is an indispensable party. 
The case, therefore, falls directly within the prin¬ 
ciple of Belknap v. Schild, 161 U. S. 10, and the 
cases which have reaffirmed it—the principle, namely, 
u which was made the turning point of the case, that 
the court could not interfere with an object of prop¬ 
erty unless it had before it the person entitled to the 
thing.” 

International Postal Supply Co. v. Bruce, 
194 U. S. 601, 605, 606. j 

Goldberg v. Daniels, 231 U. S. 218, 221, 222. 
Gouge v. Hart, 250 Fed. 802, 810. 

So far we have assumed, for argument’s sake, 
that in a proper case ejectment would lie upon the 
facts disclosed by plaintiffs’ evidence. But the con¬ 
trary is true, for reasons which we shall next proceed 
to consider. 

SECOND POINT. 

Plaintiffs, using the foundation for the support of 
their own building, can not maintain ejectment for 
the encroachment. 

As already pointed out, plaintiffs rest their case 
altogether upon testimony tending to show that the 
foundation of the Government Printing Office ex¬ 
tends at a certain point, where excavations were 
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made in 1914, some four feet eleven inches over the 
west face of a brick wall which the } 7 assume, but do 
not prove, to be coincident with the party line. It 
is perhaps significant that no testimony was given 
either by the plaintiffs personally or by any other 
witness to show the circumstances under which the 
foundation was actually constructed. On this im¬ 
portant point they content themselves with a short 
extract from the reports of the Engineer officer in 
charge of the new building for the Government 
Printing Office, to the effect that the Yale Laundry' 
building at the west end of the site, which had to be 
supported for engineering reasons during the process 
of construction, was provided with a new wall 
which came on the new foundation (Rec. 17-18). 

If we are to assume that the United States had no 
right in the place where it built the foundation, or 
that it did so without authority or permission, 
nevertheless the indisputable fact remains that the 
wall of plaintiffs’ building was built and has continued 
to rest upon the foundation which they complain of 
as an encroachment. 

The alleged encroachment, therefore, has not 
been treated as a disseisin. Plaintiffs, as their own 
testimony shows, are now and always have been in 
possession of the entire lot they claim. Their pos¬ 
session extends to the outer wall of their building, 
the wall resting upon the foundation below the 
surface constructed by the United States. 
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Upon these facts an encroachment might be a 
trespass, but it will not support ejectment. 

Zander v. Valentine Blatz Brewing Co., 95 
Wis. 162, 164. I 

Rasch v. Roth, 99 Wis. 285, 287. 

Beck v. Ashland C. & T. Co., 146 Wis. 324, 
326. I 

I 

Harrington v. Port Huron, 86 Mich. 46, 51. 

The reason, of course, is that the wrong which eject¬ 
ment is designed to remedy involves an ouster of 
possession and that plaintiffs are not ousted. Peters 
v. Reichenbach, 114 Wis. 209, 213. Plaintiffs can 
not be in and out of possession at the same time. It 
is indeed possible that an owner, whose use of prop¬ 
erty is interfered with by an encroachment, may 
elect to treat it as a disseisin, and having cjlone so, 
may bring ejectment. But if the owner, on the con¬ 
trary, does not treat it as a disseisin, but makes use 
of it, he is not ousted. In that event, the intrusion 
of the foundation (if done without permission) may 
be a trespass upon one in possession, but it is not an 
ouster of possession. 

On the contrary, by allowing his building to 
remain upon the foundation and by occupying 
that building up to his line continuously, he 
has undoubtedly elected to treat the defend¬ 
ant’s act in building the wall as a mere tres¬ 
pass. The plaintiff has had the full and free 
possession and enjoyment of his entire lot ever 
since the wall was built. Ejectment can not 
be maintained bv one who is in the undis- 
turbed possession of real estate. It is a rem- 
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edy provided for one who is out of possession. 
This is elementary law. 

Zander v. Valentine Blatz Brewing Co., 95 
Wis. 160, 164. 

The law on this subject is well stated in the leading 
Michigan case already cited, where the encroachment 
complained of was a sewer. The court pointed out 
that a thing like a sewer or other subterranean struc¬ 
ture not affecting the surface of the land, if con¬ 
structed with authority, would create an easement 
upon the land. If constructed without authority, it 
would be a trespass, but not an ouster of the plaintiff 
from the land, unless the plaintiff elected to treat 
himself as ousted from the whole of the land affected 
bv the structure. But he could not treat such an act 

V 

as a disseisin or ouster while remaining in possession 
of the land. He could not, therefore, maintain eject¬ 
ment, for ejectment lies only for what is tangible or 
capable of being delivered to the plaintiff by the 
sheriff under the writ of possession (p. 51). 

Here the judgment was rendered upon the 
verdict of the jury for the premises described 
in the first count of the plaintiff’s declaration, 
such verdict having been directed by the trial 
court. A writ of possession, under such judg¬ 
ment, would only put the plaintiff in possession 
of what he could at any time have had without 
the aid of the court, and, when he was so put 
in possession of the land described in the first 
count of his declaration, the sewer would still 
incumber the land, and the water continue to 
be discharged through this artificial conduit. 
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Ejectment will not lie for a mere trespass to 
lands, nor for a mere right of way or a|n ease¬ 
ment. Turnpike Co. v. Smith, 15 Barb. 355; 
Judd v. Leonard, 1 D. Chip. 204; Clement v. 
Youngman, 40 Penn. St. 341; Caldwell v. Ful¬ 
ton, 31 Id. 483; Child v. Chappell, 9 N. Y. 251. 

Harrington v. Port Huron, 86 Mich. 51, 52. 

This principle, thus approached from the side of 
the plaintiff, is equally true when stated conversely. 
Ejectment can not, of course, be maintained \ against 
defendants who are not in possession of the claimed 
premises or wrongfully exercising acts of owjnership 
thereon. These defendants are not in possession of 
plaintiff’s premises or exercising acts of ownership 
thereon. The building of the underground structure, 
if authorized, created an easement, or, if unauthorized 
it constituted a trespass, for which an actiop might 
have been brought in due time. Plaintiffs, using the 
foundation to support their own building, are in 
possession of the claimed land to its full extent. A 
judgment for them will not result in putting them 
in possession of anything of which they jare not 
already in possession. j 

What we are here dealing with is not only good 
law, but sound common sense. Remedies must be 
adapted to the circumstances of the situation. The 
law has always afforded and now affords remedies 
for any injury resulting from an encroaching build¬ 
ing. Baten’s Case, 9 Co. 53b, 55a. Norwalk Heat. & 
Light. Co. v. Vernam, 75 Conn. 662, 664. But they 
are remedies which, in the nature of things, must be 
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carefully safeguarded, and ejectment is not one of 
them. 

A physical encroachment may be prostrated or 
abated under the command of a writ to that effect 
advisedly issued in a case which has such abatement 
or prostration for its object and duly impleads the 
party controlling the thing to be affected. But it 
can not be ejected. Buildings can not be demolished 
as a mere incident to a writ requiring the sheriff or 
marshal to put a plaintiff in possession. For the 
sheriff is not concerned with the structure after he 
has put plaintiff in possession of it or beyond what is 
necessary for that purpose. 

The sheriff, indeed, may deal with a physical ob¬ 
struction by which the plaintiff is kept out of posses¬ 
sion, whether it be on the ground or on the roof, 
whether it consists of an iron gate at the entrance 
or a barricaded door on the seventeenth floor.« But 
when he has put plaintiff in possession of his land 
he has executed his writ, and it is no part of his duty 
after having accomplished that purpose to do any 
act with respect to the physical condition of the land, 
whether it be above or below ground. 

Aiken v. Benedict, 39 Barb. 400, 401-2. 

Fay v. Prentice, 1 C. B. (Eng.) 828, 838, 841. 

So here, there being no encroachment, ouster, or 
disseisin of plaintiffs upon the ground, ejectment 
will not lie at all, for such an action would be fruit¬ 
less of results, as no judgment could pass putting 
them in any better possession than they already have. 
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Above all, it could not lie against these defendants, 
for a sheriff on a writ of habere facias possessionem. 
can not demolish a building which is in tpe con- 
cededly lawful possession of another person, who is 
no party to the proceeding. 

Plaintiffs are in a manifest dilemma. In order to 
show that ejectment lies for an encroachment on 
the facts here they must show that the effective 
operation of this suit is against the United States. 
For there is no escape from these alternatives: 

Either these defendants are not in possession of 

I 

the demanded premises through the foundation, in 
which case the action fails because there is no ouster, 
or they are in possession through the foundation 

I 

and can be ejected only by removing the foundation 
which constitutes the possession, in which case the 
operation of the suit is manifestly against the United 
States. 

THIRD POINT. 

i 

| 

Plaintiffs failed to establish title and right of posses¬ 
sion. 

i 

! 

A plaintiff in ejectment must recover upon the 
strength of his own title, and can not rely upjon any 
defect of title in his adversary. 

Bursey v. Lyon, 30 App. D. C. 597, 605. 

Posey v. Hanson, 10 App. D. C. 496, 5(^4. 

Peck v. Heurich, 6 App. D. C. 273, 280. 

If we accept plaintiffs’ theory that the construc¬ 
tion of the Government Printing Office foundation 
was an ouster for which ejectment might be main¬ 
tained, then the plaintiffs, being out of possession 
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long before the alleged entry of these defendants, must, 
of course, make out a title giving them the imme¬ 
diate right of possession. 

This, we submit, plaintiffs wholly failed to do. 

"Whatever the rule mav be elsewhere, the law in 
this jurisdiction, from the earliest Maryland times 
down to the present, has always been that, a plaintiff 
seeking to maintain an action of ejectment by evi¬ 
dence of title, must show that he has the legal title 
and the right of possession, and he can not establish 
this without first showing that the land had been 
granted by the State, unless both parties are shown 
to claim title from the same source. 

Mitchell v. Mitchell, 1 Md. 44, 52. 

Cockey’s Lessees v. Smith, 3 H. & J. 20, 26. 

Anderson v. Smith, 2 Mack. D. C. 275, 279- 
280. 

Peck v. Iieurich, 6 App. D. C. 273, 281. 

Peck v. Heurich, 167 U. S. 624, 628. 

Bursey v. Lyon, 30 App. D. C. 597, 600. 

In other words, unless a common source be shown, 
plaintiff “must go back to the original source and 
show a grant from either the State of Maryland or 
the United States, and then if there should be a 
hiatus in the chain of title, twenty years’ possession 
in conformity with the deeds will raise a presumption 
of the missing links.” Anderson v. Smith, 2 Mack. 
275, 280. 

Plaintiffs made no such proof. 

As pointed out in the statement, plaintiffs did not 
go back to any source which has ever been regarded 
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in this jurisdiction as original—neither to a certificate 
of allotment or division between the proprietprs and 
the public under the deeds in trust, nor to any sov¬ 
ereign title, whether the English Crown, the State of 
Maryland, or the United States. Bursey v. Lyon, 30 
App. D. C. 597, 600, 609. I 

Nor did plaintiffs relieve themselves “from proving 
a chain of title from the source of all titles down to 
himself by proving that the title under which his 
adversaries claim has an intermediate commoiji source 
with his own.” Anderson v. Reid, 10 App. DJ C. 426, 
429. 

Although counsel intimated that, with time and 
opportunity, they could “furnish certified copies back 
to King’s grants,” what plaintiffs did was to offer 
a certified copy of a deed for lot 18 to one White from 
a person not shown to have had anything in the 
premises or to have been seized or possessed or en¬ 
titled to the possession of the same, and then! a deed 
from White to themselves of lots 75 and 76 without 
showing the connection, if any, between the premises 
described in the several deeds, or that White was 
ever in possession either of lot 18 or of lots 75 and 
76, or that the area occupied by the Government’s foun¬ 
dation was actually within the limits of either one or 
the other. 

We submit that this was a total defect cif proof 
and that the court below was right in so holding. 

Plaintiffs seek to support their position by refer¬ 
ence to Bradshaw v. Ashley, 180 U. S., 59, ip which 


22 


it was held that a plaintiff in possession under color 
of right, which possession had been continuous and 
not abandoned, gave thereby sufficient proof of title 
as against an intruder or wrongdoer who entered 
without right. 

But the ruling in Bradshaw v. Ashley is manifestly 
without application to the facts here. There is no 
proof “ that on the day named he was in the actual, 
undisturbed, and quiet possession of the premises, 
and the defendant thereupon entered and ousted him” 
(p. 63). What is proved is that long before the day 
named the foundations of an adjacent building 
(which plaintiffs do not claim) were placed where 
they are now, not by these defendants but by the 
United States (Rec. 17), and that some fifteen years 
later, plaintiffs being out of possession all that time, 
defendants, by reason of their official duties, are in 
that adjacent building. Bradshaw v. Ashley goes 
upon the express ground that the defendants sued 
are proved to be actual trespassers “ by a simple act 
of intrusion” upon a plaintiff in present possession, 
who, as against such intruders coming in “ by a pure 
tort,” may for that reason rely upon his then exist¬ 
ing possession as evidence of title (pp. 63, 64, 65). 
See also Nash v. Rawlett, 41 App. D. C. 456, 461, 
463; Chesapeake B. R. Co. v. Wash. P. & C. R. Co., 
23 App. D. C. 587, 594; s. C. affirmed, 199 U. S. 247. 

But plaintiffs’ proposition, on the other hand, 
comes to this: That a plaintiff, by suing in ejectment, 
can put any defendant in adverse possession and not 
shown to be a tortfeasor upon proof of title by simply 
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showing that at some time prior to the suit plaintiff 
was in possession under color. This, we submit, can 
not be law, because it completely reverses the pre¬ 
sumption arising from possession by denying its 
benefit to the one actually in possession and ascribing 
it to the one out of possession without any prdof that 
the former’s tortious act deprived him of it. Tjhis is a 
denial of “the just presumption that the party in 
possession is either the true owner or holds under the 
true owner, until the contrary is made to appear.” 
Bursey v. Lyon, 32 App. D. C. 231, 237. 

If, as plaintiffs say, the defendants now hold 

i 

through the Government’s foundation, how do plain¬ 
tiffs make appear the contrary of the presumption that 
the person for and through whom defendants hold is 
the true owner? “No presumption is admitted 
against the person in possession.” Posey v. Hanson, 
10 App. D. C. 496, 505. 2BHH | 

Having failed to show any tortious entry on the 
part of the defendants whom they have chosen to sue, 
plaintiffs can not rely upon a presumption which “is 
limited to cases where the defendants are trespassers 
and wrongdoers” (180 U. S. pp. 64, 65). Not having 
shown that they were deprived of an actual, then 
continuing and existing possession by a wrongful 
intrusion by the defendants whom, therefore, they 
have a right to put out of possession as mefe tres¬ 
passers, plaintiffs were under the necessity of showing 
a right of possession by establishing a title, carrying 
an immediate right of entry, duly deraigned from an 


24 


original source, or from a common source with an 
elder right in the plaintiffs, or established by proof of 
an actual, notorious, and continuous possession, 
adverse to the true owner, for the full statutory 
period. 

Plaintiffs did none of these things, and it is sub¬ 
mitted that, for this reason also, the judgment ap¬ 
pealed from should be affirmed. 

Henry H. Glassie, 
Attorney for Appellees. 
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